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DECISIONS OF THE COMPTROLLER GENERAL 


Comp. Gen. ] 


[ B-189211 J 


Statutory Construction—Language of Statute Unambiguous— 
Plain Meaning v. Administrative Regulations 
Where a statute is unambiguous and its directions specific, its plain meaning 


may not be altered or extended by administrative regulations, nor may adminis- 
trative regulations be formulated in an attempt to add to the statute something 


which is not there. 


Agents—Government—Government Liability for Negligent or 
Erroneous Acts—Military Matters—Erroneous Information Regard- 


ing Pay 


The receipt of information, later established to be erroneous, by one dealing 
with a Government official which was relied upon by the recipient to his detri- 
ment does not afford a legal basis for a payment from appropriated funds since it 
has long been held that in the absence of specific statutory authority the United 
States is not liable for the negligent or erroneous acts of its officers, agents, or 
employees, even though committed in the performance of their official duties. 


Pay—Entitlement—Based on Applicable Law 


A service member’s entitlement to military pay is dependent upon a statutory 
right, and neither equitable considerations nor the common law governing private 
employment contracts has a place in the determination of entitlement to 


military pay. 


Pay—Additional 


There is currently no statutory authority for the payment of special professional 
pay to Reserve veterinary and optometry officers of the uniformed services who 
entered on active duty after June 30, 1975; hence, such officers are not entitled 
to special pay notwithstanding any administrative regulations or recruiters’ 
promises to the contrary. 37 U.S.C. 302a and 303 (Supp. III, 1973). 


Pay—Service Credits—Health Professions Scholarship Program 


By statute, Reserve service performed by members participating in the Armed 
Forces Health Professions Scholarship Program may not be counted in computing 
years of service creditable for basic pay, except as may otherwise be provided for 
certain physicians and dentists; hence, veterinary officers who participated in 
the program may not receive longevity credit for time spent in professional school 
in the computation of their active duty basic pay despite any promises to the 
contrary that may have been made to them. 10 U.S.C. 2126 (Supp. II, 1972). 


Debt Collections—Waiver—Military Personnel—Effect of Mem- 
ber’s Fault 


Reserve veterinary and optometry officers of the uniformed services, who were 
wrongly advised about their basic and special pay entitlements and who were 
then mistakenly overpaid, may receive favorable consideration under the statute 
authorizing waiver of claims arising out of such erroneous payments; however, 
overpayments received by an officer after he received notice of the error may not 
properly be waived, since upon notice the officer would become partially respon- 
sible for correcting the error, at least to the extent of setting aside subsequent 
Pa for eventual return to the Government. 10 U.S.C. 2774 (Supp. IT, 
Jia). 
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In the matter of veterinary and optometry officers of the uniformed 
services, September 8, 1977: 


This action is in response to questions recently brought to our 
attention regarding basic pay and special pay entitlements of certain 
veterinarians and optometrists who are commissioned officers in the 
uniformed services. 

It is indicated the Department of Defense has determined that 
Reserve veterinary and optometry officers who were on active duty 
prior to July 1, 1975, are entitled to receive special pay of $100 per 
month, but that such officers who entered active duty on or after 
July 1, 1975, are not entitled to special pay in any amount. The 
correctness of this determination has been questioned. In addition, it 
is said many of the members, who participated in and were commis- 
sioned through the Armed Forces Health Professions Scholarship 
Program, were advised that their time spent as commissioned reservists 
while attending professional school would be creditable for purposes 
of longevity in the computation of active duty basic pay, but it was 
later determined that time spent in professional school was not credit- 
able in computing basic pay. The correctness of that determination is 
also questioned. Finally, it is indicated that through administrative 
errors, many of the members may have received overpayments of 
basic and special pay, and they may have, as a result, become indebted 
to the United States. Their eligibility to obtain waivers of the claims 
against them is questioned. 

The cases of three of the officers affected have been presented in 
specific detail : 

1. Lieutenant Robert E. Titcomb, USNR, 352-34-8626, received the 
degree of doctor of optometry in June 1975 and acceptéd an appoint- 
ment as an optometry officer, Navy Reserve, on June 10, 1975. However, 
he did not enter on active duty as an optometry officer until July 5, 
1975. He was paid special pay as an optometrist at the rate of $100 
per month for the period July 5, 1975, through February 15, 1977, 
in a total amount of $1,936.67. In February 1977, he was advised that 
a mistake had been made, that he had never been entitled to special 
pay, that such pay was being terminated, and that he was indebted to 
the United States in the amount of $1,936.67. He has questioned the 
propriety of action taken to terminate special optometry pay to him 
and has also, in effect, requested that his indebtedness, if any, be 
waived. 

2. Captain David F. Thompson, USAR, 238-80-2137, received the 
degree of doctor of veterinary medicine in June 1975 and accepted an 
appointment as a Reserve commissioned officer of the Veterinary Corps 
of the Army on June 26, 1975. However, apparently he did not enter 
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on active duty with the Army until September 1975 and was then 
advised that he was not entitled to special pay as a veterinarian. He has 
never received special pay and has suggested that the withholding of 


such pay from him is improper. 

3. Captain Samuel P. Galphin, Jr., USAFR, 247-84-2575, was com- 

missioned a Reserve second lieutenant in the Air Force effective Feb- 
ruary 12, 1973, through the Armed Forces Health Professions Scholar- 
ship Program while he was attending veterinary school. He received 
the degree of doctor of veterinary medicine in 1975, was appointed a 
Reserve veterinary officer of the Air Force effective June 14, 1975, 
and was ordered to extended active duty effective July 4, 1975, in the 
grade of captain. Special pay was withheld from him after he en- 
tered on active duty, but he did receive basic pay as a captain with 
over 2 years of service, with a pay date of February 12, 1973. How- 
ever, on May 5, 1976, he was notified that a mistake had been made in 
the computation of his basic pay and that he should have been paid 
as a captain with less than 2 years of service, since the time spent in 
the scholarship program was not creditable in computing basic pay. 
Air Force authorities have advised that he received overpayments 
of basic pay in an amount of $1,189.27 between July 4, 1975, and May 
5, 1976, and received additional overpayments of basic pay thereafter 
in an amount of $171.30, until his pay records were adjusted effective 
May 31, 1976. Captain Galphin has questioned the propriety of with- 
holding special pay from him and has also requested waiver of the 
claim of the Government against him for $1,360.57, the total amount 
of apparent overpayments of basic pay received by him. 
In addition to these three members, it is reported that other veteri- 
nary and optometry officers similarly situated have expressed dis- 
satisfaction due to the withholding of special pay from them. Also, 
it is reported that other Air Force and Army veterinary officers, aside 
from Captain Galphin, who were commissioned through the Armed 
Forces Health Professions Scholarship Program were mistakenly 
credited with time spent in professional school for basic pay purposes, 
and have expressed an interest in obtaining waivers of the claims 
against them arising from the overpayments of basic pay they re- 
ceived; however, the particular facts and circumstances of their cases 
have not been presented. 

The service members affected contend, first of all, that the with- 
holding of special pay from them is inequitable and contrary to regu- 
lation. It is asserted that they were promised by military authorities 
prior to their entry on active duty that they would receive special 
pay, and that the denial of such pay constitutes both a breach of their 
contracts with the Government and a broken promise made by re- 
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cruiting officials that they relied upon to their detriment. It is further 
asserted that it is inequitable to deny them special pay simply because 
they happend to enter on active duty on or after July 1, 1975, while 
other officers similarly qualified who were on active duty before that 
date were given and continue to receive special pay. It is also suggested 
that Table 1-5-1 of the Department of Defense Military Pay and Al- 
lowances Entitlements Manual (DODPM) authorizes the payment 
of special professional pay to them, since they were appointed and 
designated as veterinary and optometry officers prior to July 1, 1975, 
even though they were not called to active duty until a later date. 

Secondly, several of the officers who participated in the Armed 
Forces Health Professions Scholarship Program state that they were 
promised by military authorities that their time spent as reservists 
during professional school would count for longevity purposes in the 
computation of their active duty basic pay. They say that they relied 
upon such promises when they entered the program and thus obli- 
gated themselves to enter on extended active military service. They 
contend it is inequitable for the Government to renege on the promises 
made to them by military officials while still holding them to per- 
form active duty in accordance with their agreements. 

Third, several of those officers against whom claims have been 
brought due to apparent erroneous overpayments of basic pay and 
special pay state that, in general, they did not know they were being 
overpaid, and they had established their personal financial planning 
and budgeting in accordance with the pay they were given and to 
which they believed they were entitled. They have expressed the be- 
lief that recoupment of the apparent overpayments they received 
would be unjust and would cause them to suffer unreasonable personal 
financial hardship. 


I. Special Pay Entitlement of Optometry and Veterinary Officers 


With respect to the statutory authority governing the eligibility 
of optometry officers to receive special pay, 37 U.S.C. 302a (Supp. IIT, 
1973) provides in pertinent part that : 


(a) In addition to any other basic pay, special pay, incentive pay, or allow- 
ances to which he is entitled, each of the following officers is entitled to special 
pay at the rate of $100 a month for each month of active duty: 

(1) a commissioned officer— 
(A) of the Regular Army or the Regular Navy who is designated as 
an optometry officer ; 
(B) of the Regular Air Force who is designated as an optometry 
officer ; or 
(CG) who is an optometry officer of the Regular Corps of the Public 
Health Service ; 
who was on active duty on the effective date of this section; who retired before 
that date and was ordered to active duty after that date and before July 1, 1975; 
or who was designated as such an officer after the effective date of this section 
and before July 1, 1975; 
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(2) a commissioned officer— 
(A) of & reserve component of the Army or Navy who is designated 
as an optometry officer ; 
(B) of a reserve component of the Air Force who is designated as an 
optometry officer ; or 
(C) who is an optometry officer of the Reserve Corps of the Public 
Health Service ; 
who was on active duty on the effective date of this section as a result of a call 
or order to active duty for a period of at least one year; or who, after that 
date and before July 1,1975, is called or ordered to active duty for such a period; 
* * * [Italic supplied. ] 


And with respect to the statutory authority for the entitlement of 
veterinary officers to special pay, 37 U.S.C. 303 (Supp. III, 1978) 
provides in pertinent part: 


(a) In addition to any other basic pay, special pay, incentive pay, or allow- 
ances to which he is entitled, each of the following officers is entitled to special 
pay at the rate of $100 a month for each month of active duty: 

(1) a commissioned officer— 
(A) of the Regular Army who is in the Veterinary Corps; 
(B) of the Regular Air Force who is designated as a veterinary 
officer ; or 
(C) who is a veterinary officer of the Regular Corps of the Public 
Health Service; 
who was on active duty on June 29, 1953; who retired before that date and was 
ordered to active duty after that date and before July 1, 1975; or who was 
appointed or designated as such an officer after June 29, 1953, and before July 1, 
1975 ; 
(2) a commissioned officer— 
(A) of a reserve component of the Army who is in the Veterinary 
Corps of the Army ; 
(B) of a reserve component of the Air Force, of the Army or the 
Air Force without specification of component, or of the National Guard, 
who is designated as a veterinary officer of the Army or the Air Force, 
as the case may be; or 
(C) who is a veterinary officer of the Reserve Corps of the Public 
Health Service ; 
who was on active duty on June 29, 1953, as a result of a call or order to active 
duty for a period of at least one year; or who, after that date and before July 1, 
1975, was called or ordered to active duty for such a period; * * * [Italic 
supplied. ] 


It appears that all of the optometry and veterinary officers in ques- 
tion here are members of Reserve components of the uniformed 
services. Hence, their entitlement to additional special pay of $100 
per month is dependent upon their having been “called or ordered to 
active duty” before July 1, 1975. 


Special pay for veterinary officers was originally authorized by 
section 8 of the act of June 29, 1953, ch. 158, 67 Stat. 86, 89-90 (50 
U.S. Code App. 454). The legislative history of the act indicates 
the purpose of this authorization was to help equalize the position of 
veterinarians with that of physicians and dentists, who had previously 
been authorized special pay, since veterinarians were also subject to 
the so-called “doctors draft” existing at the time. In addition, it ap- 
pears a shortage of Reserve veterinary officers had arisen then. See 
Doctors Draft Law Amendments: Hearings on H.R. 4495 (S. 1531) 
Before the Senate Comm. on Armed Services, 83rd Cong. 1st Sess. 
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130-135 (1953) (statement of Dr. James A. McCallam). The 1953 
legislation authorized special pay for veterinarians called or ordered 
to active duty “prior to July 1, 1955.” Subsequent legislation peri- 
odically extended entitlement to special pay for veterinarians entering 
on active duty thereafter, up until 1975. 

Special pay for optometry officers was originally authorized by 
section 202 of the act of September 28, 1971, Public Law 92-129, 85 
Stat. 348, 357-3858 (50 U.S. Code App. 451). The legislative history 
of that act indicates it was then determined that optometrists should 
receive special pay at the same flat rate as veterinarians, since both 
health professional groups had about the same educational require- 
ments and comparable civilian incomes, and draft calls for optome- 
trists and veterinarians had been about the same. See Senate Report 
No. 92-93, 92d Cong., 1st sess. (1971). The 1971 act authorized special 
pay for optometrists called or ordered to active duty “before July 1, 
1973.” 

Sections 202 and 203 of the act of July 9, 1973, Public Law 93-64, 
87 Stat. 147, 149, extended the eligibility date for both groups from 
July 1, 1973, to July 1, 1975. It was the last such extension. Concern- 
ing the purpose of that extension, Senate Report No. 93-235, 93d 
Cong., 1st sess. (1973), contains the following comments: 

The bill as reported continues until July 1, 1975, the special pay provision 
for physicians, dentists, veterinarians, and optometrists. Under existing law 
health professionals in these categories on active duty or entering on active duty 
before July 1, 1973, receive special pay as authorized in Sections 302, 302a, and 
303 of Title 37 of the United States Code. Unless the authority for this special 
pay is continued, those physicians, dentists, veterinarians, and optometrists 
entering on active duty on or after July 1, 1973, would not be entitled to receive 
this special pay but those who have entered on active duty before July 1, 1973 


would continue to receive such pay. 
+ * * e + = & 


The committee believes that it would be inequitable to cut off arbitrarily special 
pay for the health professionals in question who happened to have entered service 
after June 30, 1973. 

The committee notes, however, that in all probability, the entire matter of 
special pays and bonuses for health professionals will be given further con- 
sideration in the not too distant future. [Italic supplied. } 


It thus appears that this legislation was intended to extend special 
pay eligibility to those optometry and veterinary officers who “entered 
on active duty” before July 1, 1975. Therefore, it is our view that 
87 U.S.C. 302a and 303 in authorizing special pay for Reserve optom- 
etry and veterinary officers “called or ordered to active duty” before 
July 1, 1975, requires such officers to have entered on active duty 
before that date as a prerequisite to special pay entitlement. 

With regard to the suggestion that Defense Department regulations 
may provide authorization for special pay to the three particular 
officers in question, Note 2 referred to in Rules 6 and 10 of Table 1-5-1 
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of the DODPM purports to authorize special pay for Reserve op- 
tometry and veterinary officers “who were designated, appointed, or 
‘alled to active duty under these rules on or before 30 June 1975, and 
who otherwise qualify.” This regulatory provision, if effective, would 
appear to grant the members entitlement to special pay, since they 
were designated and appointed Reserve optometry and veterinary 
officers prior to June 30, 1975, although they did not enter on active 
duty until a later date. However, Note 2 applies to both Regular and 
Reserve officers, and in view of the specific language of 37 U.S.C. 302a 
and 303 quoted above, apparently the terms “designated” and “ap- 
pointed” on or before June 30, 1975, refer only to Regular officers, while 
the term “called to active duty” on or before June 30, 1975, apparently 
refers to Reserve officers. The statutory provisions of 37 U.S.C. 302a 
and 303 and their legislative history make it clear that a Reserve op- 
tometry or veterinary officer must have been called to active duty, that 
is, entered on active duty, before July 1, 1975, as a prerequisite to spe- 
cial pay entitlement. The statute does not extend entitlement to a re- 
servist who may have been designated or appointed an optometry or 
veterinary officer but not called to active duty prior to July 1, 1975. 
It is a settled rule of law that where a statute is unambiguous and its 
directions specific, its plain meaning may not be altered or extended 
by administrative regulations, nor may administrative regulations be 
formulated in an attempt to add to the statute something which is not 
there. See Koshland v. Helvering, 298 U.S. 441, 447 (1936) ; United 
States v. Calamaro, 354 U.S. 351, 357-359 (1957) ; Ruiz v. Morton, 462 
F. 2d 818, 822 (1972) ; Bank of New York v. United States, 526 F. 2d 
1012, 1018 (1975) ; 53 Comp. Gen. 547 (1974). Hence, the cited regu- 
latory provision is ineffective to the extent that it purports to authorize 
special pay to members appointed or designated as Reserve optometry 
and veterinary officers prior to July 1, 1975, but not called to active 
duty before that date. We are advised that the military authorities have 
become aware of this discrepancy, and that action has been initiated to 
clarify the regulation in order to make it consistent with the statute. 
Accordingly, it is our view that the regulation does not furnish a basis 
for special pay entitlement to the three members specifically identified 
in this decision or others who may be similarly situated. 


It has been further suggested that the members in question were im- 


properly misled by recruiters to believe they would receive special pay 
and that they were led to believe that such pay may have been a part of 
their contracts with the Government. In addition, it is suggested that it 
is inequitable to withhold special pay from them, since other optometry 
and veterinary officers who happened to have entered on active duty 
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before July 1, 1975, have continued to draw special pay. However, the 
receipt of information, later established to be erroneous, by one dealing 
with a Government official, which was relied upon by the recipient to 
his detriment, does not afford a legal basis for a payment from appro- 
priated funds. It has long been held that in the absence of specific 
statutory authority, the United States is not liable for the negligent or 
erroneous acts of its officers, agents, or employees, even though com- 
mitted in the performance of their official duties. See Federal Crop 
Insurance Corporation v. Merrill, 322 U.S. 380 (1947); Posey v. 
United States, 449 F. 2d 228, 234 (1971) ; and Parker v. United States, 
198 Ct. Cl. 661 (1972). The rule is also well established that a service 
member’s entitlement to pay is dependent upon a statutory right, and 
that equitable considerations and the common law governing private 
employment contracts have no place in the determination of entitle- 
ment to military pay. See Bell v. United States, 366 U.S. 393, 401 
(1961) ; United States v. Williams, 302 U.S. 46 (1937) ; and 52 Comp. 
Gen. 506 (1973). Therefore, since 37 U.S.C. 302a and 303, and other 
statutory provisions concerning military. pay, provide no authority for 
granting the members special pay by virtue of their being Reserve op- 
tometry and veterinary officers entering active duty after June 30, 1975, 
they are not entitled to such pay; and while it is regrettable that they 
may have received erroneous advice or information from recruiters 
regarding their entitlements, such circumstances do not afford a legal 
basis upon which special pay may be allowed to them. Accordingly, it 
is our view that the three members referred to above, and others simi- 
larly situated, are ineligible for special professional pay, in the absence 
of further legislation to extend eligibility to them. 
II. Longevity Credit for Basic Purposes under the Armed Forces 
Health Professions Scholarship Program 

Under the Armed Forces Health Professions Scholarship Program, 
10 U.S.C. 2120-2127 (Supp. II, 1972), students following courses of 
education in designated health professions may be commissioned in 
Reserve components of the Armed Forces and receive scholarships pro- 
vided by the Department of Defense, thereby incurring active duty 
obligations. Section 2126, 10 U.S.C., directs that service performed 
while a member of the program shall not be counted in computing years 
of service creditable under 37 U.S.C. 205 (service creditable for basic 
pay), except as may be provided for under 37 U.S.C. 205(a) (7) and 
(8), that is for officers of the Medical Corps or Dental Corps of the 
Army or Navy, officers designated as medical or dental officers of the 
Air Force, or officers commissioned as medical or dental officers in the 
Public Health Service (physicians and dentists). Hence, veterinary 
students participating in the program may not receive longevity credit 
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for time spent in professional school in the computation of their active 
duty basic pay. 

Despite this provision of the law, Captain Galphin was apparently 
advised that his time as a reservist in veterinary school would be credit- 


able as service time for purposes of computing basic pay, and upon 


entering on extended active duty he began receiving basic pay at the 
enhanced rate of a captain with over 2 years of creditable service. State- 
ments contained in the file indicate that the Air Force Assistant Sur- 
geon General for Veterinary Services has confirmed that many vet- 
erinary officers were given service credit for veterinary school in the 
same circumstances, and that several Air Force and Army veterinary 
officers aside from Captain Galphin feel they were improperly misled 
in the matter. Again, however, as in the question of special pay entitle- 
ment, the fact that the members in question may have received erro- 
neous advice concerning their basic pay entitlements does not afford a 
basis for concluding they may as a matter of law receive service credit 
for their time in professional school. Accordingly, those veterinary 
officers who participated in the Armed Forces Health Professions 
Scholarship Program are not entitled to receive credit for service per- 
formed in the program in computing years of service creditable for 
basic pay. Any erroneous overpayments of basic pay they received are 
subject to recoupment, if not wajved. 
IIT. Waiver of Erroneous Overpayments of Basic and Special Pay 

Subsection 2774(a) of title 10, United States Code (Supp. IT, 1972), 
provides in pertinent part that a claim of the United States against a 
person arising out of an erroneous payment of pay or allowances, to or 
on behalf of a member or former member of the uniformed services, 
the collection of which would be against equity and good conscience 
and not in the best interest of the United States, may be waived in whole 
or in part. However, subsection (b) provides in pertinent part that the 
Comptroller General or the Secretary concerned, as the case may be, 
may not exercise his authority to waive any claim— 

(1) if, in his opinion, there exists, in connection with the claim, an indication 


of fraud, misrepresentation, fault, or lack of good faith on the part of the member 
or any other person having an interest in obtaining a waiver of the claim; * * * 


The word “fault,” as used in this subsection, has been interpreted by 
our Office as including something more than a proven overt act or 
omission by a member. Thus, fault is considered to exist if it is deter- 
mined that the member should have known that an error existed and 
should have acted to have it corrected. The standard employed by this 
Office is whether a reasonable person should have been aware that he 
was receiving payment in excess of his proper entitlements. See 4 
C.F.R. § 91.5 (1977) and B-188107, February 16, 1977. 
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In the case of Captain Galphin, it appears that he and other veteri- 
nary officers similarly situated were mistakenly advised by military 
authorities that service performed while attending school under the 
Armed Forces Health Professions Scholarship Program would be 
creditable for purposes of computing basic pay, and it further appears 
that those authorities mistakenly assigned to the veterinary officers 
pay dates coinciding with their dates of commissioning under the pro- 
gram. Hence, it is apparent that the member could not reasonably have 
been expected to know or realize he was being overpaid until he was 
actually notified of the mistake on May 5, 1976. In these circumstances 
it is our view that it would be against equity and good conscience to 
require collection of the $1,189.27 erroneously overpaid to him for serv- 
ice prior to that date, since until that time he was not at fault in the 
matter and had no responsibility to correct the mistake made. 

However, when the member was made aware of the fact that he 
was being overpaid, he then became partially responsible for correct- 
ing the error, at least to the extent of setting aside subsequent over- 
payments received by him for eventual repayment to the Government. 
We are advised that the member received additional overpayments 
of basic pay in the amount of $171.30 after May 5, 1976. It is, there- 
fore, our view that the member may properly be required to repay 
that amount. Accordingly, we waive the claim of the United States 
against Captain Galphin in the amount of $1,189.27 which arose out 
of overpayments of basic pay to him during the period July 4, 1975, 
to May 5, 1976. However, we do not waive the claim against him for 
$171.30 arising from overpayments received by him for service be- 
tween May 5 and 31, 1976. 

In the case of Lieutenant Titcomb, documentation in the file indi- 
cates he was initially advised by Navy disbursing officers in July 1975 
that he was not entitled to special pay, but that he was later advised 
he was entitled by regulation to such pay on the basis of his having 
been designated an optometry officer before July 1, 1975. He then 
received erroneous overpayments of special pay in a total amount of 
$1,936.67 until the mistake was eventually corrected. Since it does 
not appear that he knew or should have known that any portion of 
the payments of special pay were actually erroneous when he received 
them, we waive the claim of the United States against him in the 
total amount of $1,936.67. 

Appropriate officials of the Air Force and the Navy should advise 
Captain Galphin and Lieutenant Titcomb, respectively, of this waiver 
action and their right to apply for refund of any of the waived 
amounts which have been refunded by them. 
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While we understand that other optometry and veterinary officers 
have raised similar questions concerning their basic and special pay 


entitlements, and have expressed an interest in receiving waivers of 
the claims against them arising out of erroneous overpayments, the 
particular circumstances of their cases are not before us. Accordingly, 
such cases when brought to the attention of the proper authorities 
should be treated in conformity with the views expressed here. 


[ B-189145 J 


Contracts—Protests—Timeliness—Significant Issue Exception— 
Restrictions on Competition 


Untimely protest involving challenge to on-going procurement policy which 
requires pre-qualification of bidders and excludes from competition an entire 
class of business firms, raises an issue significant to procurement practices and 
will be considered notwithstanding untimeliness. 


Bidders—Qualifications—Manufacturer or Dealer—Walsh-Healey 
Act Purpose 


Questions relating to bidder’s standing as a “manufacturer or regular dealer” 
under criteria of the Walsh-Healey Act are not germane to issues presented in 
protest, since protest involves contracts under $10,000. 


Bidders — Qualifications — Prequalifications — Requirements — 
Restrictive of Competition 


Although procedures for pre-qualification of bidders are restrictive of compe- 
tition, they are based on agency’s reasonable and longstanding interpretation 
of Joint Committee on Printing regulation and therefore are not subject to legal 
objection. However, the matter is referred to Committee for determination con- 
cerning efficacy of interpretation. 


In the matter of Southwest Forms Management Services, Septem- 


ber 9, 1977: 


Southwest Forms Management Services (Southwest) protests the 
procurement policy of the Government Printing Office (GPO) which 
excludes non-manufacturers from participating in GPO procurements 
for printed products for the Federal Government. 

Southwest bases its protest on the refusal of the GPO Dallas Re- 
gional Printing Procurement Office to permit it to bid on various 
requirements for business forms. Although the protest is not “timely” 
under our Bid Protest Procedures in that such GPO refusals occurred 
more than 10 days prior to the time the protest was filed, see 4 C.F.R. 
20.2(b) (2) (1977), and notwithstanding GPO’s expressed reservation 
over our “jurisdiction” in this case because of the timeliness question, 


we will consider the matter because the protest, involving an on-going 
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GPO procurement policy which in effect requires pre-qualification of 
bidders and excludes from competition an entire class of business 
firms, raises issues significant to procurement practices and proce- 
dures. See 4 C.F.R. 20.2(c). 

Southwest represents itself as a “business forms and systems dealer- 
ship representing manufacturers who have no direct sales force and 
therefore are not able to sell direct to the Government Printing Office.” 
Southwest states that membership in the National Business Forms 
Association consists of 662 distributors [brokers| and 199 independent 
manufacturers. 

The GPO.considers non-manufacturers who act in their own names 
as brokers, and those who act as representatives of printing manufac- 
turers as agents, since bids would be submitted in the name of the 
manufacturer. In the latter case, the contract would be awarded to 
the manufacturer, while in the former, the broker, if permitted to 
bid, would be the prime contractor. Southwest fits into the GPO 
“broker” category and is thus excluded from GPO contract partici- 
pation. Southwest has expressed interest in bidding only on contracts 
less than $10,000. 

In its report to this Office, GPO states that the Walsh-Healey Public 
Contracts Act, 41 U.S.C. 35-45 (1970), prohibits award of contracts 
for supplies and equipment to other than “manufacturers or regular 
dealers,” and points out that our Office has “consistently denied juris- 
diction in this area since such determinations [under the Act's cri- 
teria] rest with the contracting officer subject to the final review by 
the Department of Labor.” The protest, however, involves only pur- 
chases of less than $10,000 which, as noted by GPO, are specifically 
excluded from the coverage of the Act. We are therefore not called 
upon to consider the protester’s status as a “manufacturer or regular 
dealer” under the Act, although we do agree that we would decline 
to do so were that an issue. Products Engineering Corporation; Lutz 
Superdyne, Inc., B-187790, March 8, 1977, 77-1 CPD 170. 

GPO also refers to several factors, relating to the establishment of 
bid lists, to determinations of responsibility, and to contract adminis- 
tration, which purportedly support its exclusionary policy. 

As an example, GPO states that contractors desiring to do business 
with the agency are required to complete an “equipment questionnaire” 
containing, among other things, information on the location of the 
production facilities, the type of production equipment, and the types 
and categories of work for which the firm desires to compete. GPO 
maintains that its bid lists are developed from such questionnaires and 
that the information also serves as an aid for determining contractor 
responsibility. GPO asserts that it would be unable to categorize 
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brokers’ product lines in a similar fashion and that the brokers would 
gain an unfair competitive advantage because they own no production 
eqiupment of their own. GPO also claims that in the absence of a 
questionnaire specifying the bidder’s available production equipment, 
the agency would be required to perform a “full preaward survey of 
the contractor’s plant and financial standing” prior to award. GPO 
also perceives difficulty in administering prime contracts where pro- 
duction is performed by a subcontractor because of delays in deal- 
ing “through an intermediary, especially on jobs with short schedules.” 
GPO states it would be difficult to “fix responsibility in cases involv- 
ing defaults or rejections.” 

GPO’s bid list preparation procedures admittedly exclude non- 
manufacturers from GPO printing procurement bid lists, and we have 
been informally advised that a known broker who requested an in- 
vitation to bid would be advised that award would not be made to him 
if a bid were submitted in the name of the broker. Thus, the procedures 
obviously result in a pre-qualification of bidders. 

We have held that any system for pre-qualification of offerors is to 
some degree in derogation of the principal tenet of the competitive 
system that bids or proposals be solicited in such a manner as to per- 
mit the maximum amount of competition consistent with the nature 
and extent of the services or items to be procured. METIS Corpora- 
tion, 54 Comp. Gen. 612 (1975), 75-1 CPD 44. The validity of the pre- 
qualification system depends not on whether it restricts competition 
per se, however, but whether it wnduly restricts competition. 53 Comp. 
Gen. 209 (1973). 

We have held that procedures designed to pre-qualify bidders/of- 
ferors merely for the purpose of limiting the required number of 
solicitation documents was not a legitimate restriction on competition. 
53 Comp. Gen. 209, swpra. We have also held that restricting bidders 
on procurements for QPL (qualified products list) products to manu- 
facturers and authorized distributors, because of the agency’s greater 
confidence that manufacturers and authorized distributors will offer 
the required qualified product, was overly restrictive. D. Moody & Co., 
Inc., et al., 55 Comp. Gen. 1 (1975), 75-2 CPD 1. See also Department 
of Agriculture’s Use of Master Agreements, 54 Comp. Gen. 606 (1975), 
75-1 CPD 40. 

We have, on the other hand, approved proposed use of Basic Order- 
ing Agreements when limited to exigency situations and when a non- 
competitive award might otherwise be made, Department of Health, 
Education and Welfare’s use of basic ordering type agreement pro- 
cedures, 54 Comp. Gen. 1096 (1975), 75-1 CPD 392, and have upheld 
the proposed use of a qualified products list for microcircuits by the 
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National Aeronautics and Space Administration in view of the ex- 
tremely high level of quality and reliability required and the impos- 
sibility of testing before acceptance or use. 50 Comp. Gen. 542 (1971). 
We also approved a modified plan for use of master agreements by the 
Department of Agriculture which incorporated procedural safe- 
guards designed to enable small firms to compete. Department of 
Agriculture’s Use of Master Agreements, 56 Comp. Gen. 78 (1976), 
76-2 CPD 390. 

In general, we have sustained pre-qualification in cases where no 
supplier was necessarily precluded from competing for a procure- 
ment. Accordingly, we would be inclined to question the GPO ap- 
proach since it obviously does automatically exclude an entire class 
(brokers) of potential suppliers. However, we are also advised by 
GPO that it is precluded from dealing with printing brokers because 
of the regulations of the Congressional Joint Committee on Printing 
(JCP) promulgated pursuant to the authority currently set forth in 
44 U.S.C. 103 (1970). The JCP regulation referred to was issued on 
July 1, 1942, and provides in pertinent part : 

Questionnaire for contract printing—The Government Printing Office, in an 
endeavor to mobilize the printing industry for assisting in the prosecution of 
the war, and to secure information on printing facilities in the furtherance of 
competition has sent out questionnaire forms to commercial printers. The ques- 
tionnaire requests among other information: (a) The name and location of the 
printing establishment; (b) the volume and type of business transacted; * * * 
(d) size of the plant and receiving and shipping facilities; (e) details 
regarding numbers of employees and types of equipment in the composing, 
platemaking, press, and bindery units; * * *. The information obtained in the 
questionnaire permits the selection for circularization of invitations to bid of 
firms which have the necessary printing facilities in any particular area. 

File of commercial printing establishments.—A file of questionnaires shall be 
maintained in * * * the Government Printing Office * * *. The file shall afford 
convenient reference with suitable classifications of printing facilities as dis- 
closed in the questionnaires, to the end that appropriate selections may be made 
for circularizing commercial printing establishments * * *. 

* ES kK * * * * 


Preparation of lists for circularizing bidders.—Invitations to bid * * * shall 
be sent to companies falling within a selected classification. * * * The system 
shall be operated in such manner to afford equal opportunity to all qualified 
commercial printers recorded in the file to bid on successive job circulars. 


* * * * * * * 


Specifications [invitations to bid] are submitted for bids on the facilities 
Within individual plants for the purposes of economy, speed, quality and the 
fixing responsibility. The proposal [invitation] must not be transferred to an- 
other source. [Italic supplied in narrative. ] 


mm The regulation, issued during the earliest stages of World War II 
“im an endeavor to mobilize the printing industry * * * for the pros- 
ecution of the war;” to secure information on printing facilities in 
furtherance of competition; and “to afford equal opportunity to qual- 
ified commercial printers * * * to bid,” apparently has been consist- 
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ently interpreted to exclude firms other than manufacturers from bid- 
ding on GPO printing contracts. Although we are not convinced that 
the cited JCP regulation is a clear statement of that Committee’s 
intention to exclude non-manufacturers, we note, for example, that 
the regulation does not prohibit the solicitation of bids for printing 
from non-manufacturing sources as it only deals with the estab- 
lishment of bid lists for commercial printers and the solicitation of 
bids from those sources, that interpretation has been followed for 
35 Years. 

For example, Article 3, GPO Contract Terms No. 1 (1970) (the 
“boilerplate” included in GPO printing contracts) entitled “Sub- 
contracts,” provides in pertinent part that : 


No * * * [subcontract] shall be made by the contractor with any other 
party for furnishing any of the completed, or substantially completed, articles 
or work herein contracted for without the written approval of the contracting 
officer * * *. Procurement of typesetting, engraving, plates (offset and letter- 
press), negatives or positives, binding, and distribution are excepted from the 
provisions of this Article. 


According to GPO, the foregoing “effectively prohibits the subcon- 
tracting of the actual printing (presswork) of the ordered product.” 
The provision, however, does not prohibit the owner of the press from 
subcontracting virtually, every other aspect of the manufacturing 
process, which, except for contracts requiring only printing (press- 
work), can be more costly than the presswork itself. In addition, 
Article 3 virtually eliminates any probability of the award of a prime 
contract in which presswork is involved to any other printing estab- 
lishment (binderies or compositors as examples). 

Under the circumstances, we cannot say that GPO’s 35-year inter- 
pretation of the regulation is unreasonable. The Joint Committee on 
Printing could, if it considered such restrictions as “necessary to 
remedy neglect, delay, duplication or waste in the public printing,” 44 
U.S.C. $103 (1970), set the limitations complained of here, and we 
have been advised that the regulation has not been rescinded, updated 
or further clarified with respect to the portions with which we are 
concerned. Consequently, we cannot object to GPO’s current approach 
and the protest is therefore denied. 

However, inasmuch as GPO’s interpretation of the regulation has 
the effect of totally excluding an otherwise eligible class of bidders 
(brokers) and all printing establishments which do not perform the 
actual presswork on contracts where presswork is required, we are 
referring the matter to the Joint Committee for its determination as 
to whether GPO’s current policies are in keeping with the Committee’s 
interpretations of its regulation or if those policies should be continued. 
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[ B-184194 J 


Contracts—Negotiation—Offers or Proposals—Best and Final— 
Discussions—All Offerors Requirement 


After best and final offers are received, it is not proper for Government to reopen 
negotiations with only one offeror where other offerors are still within com- 
petitive range. Thus, where contracting agency conducted “‘touch-up” negotiations 
with only one of two offerors in competitive range after receipt of best and final 
offers—resulting in changes to offeror’s proposed cost and fee—General Account- 
ing Office recommends that agency reopen negotiations, give offerors reasonable 
opportunity to submit new best and final offers, and properly terminate negotia- 
tions upon receipt of those offers by common cutoff date. 


In the matter of the University of New Orleans, September 19, 1977: 


The Center for Bio-Organic Studies, University of New Orleans 
(UNO), has protested concerning the proposed award of a contract 
under request for proposals (RFP) No. WA 75-R148, issued by the 
U.S. Environmental Protection Agency (EPA). 


Background 


This is our third decision involving the present procurement. The 
RFP was originally issued in December 1974. In 1975 proposals were 
received and evaluated, and EPA rejected UNO’s proposal. In Uni- 
versity of New Orleans, B-184194, January 14, 1976, 76-1 CPD 22, 
we sustained a protest by UNO and recommended that EPA reopen 
negotiations with the six offerors which had submitted proposals. EPA 
then proposed to cancel the RFP and conduct a resolicitation, and 
UNO objected. In Environmental Protection Agency—request for 
modification of GAO recommendation, 55 Comp. Gen. 1281 (1976), 
76-2 CPD 50, we expressed doubts about several of EPA’s justifica- 
tions for canceling the RFP, and recommended that the EPA Admin- 
istrator review and reconsider the proposed cancellation. EPA then 
decided to amend the RFP and reopen negotiations as our January 14, 
1976, decision had recommended. The present protest involves this 
latest phase of the procurement. 

Over the course of this lengthy procurement a substantial amount 
of information has become public concerning the offerors’ identities 
and the contents of their proposals, and our discussion of the issues 
reflects this fact. 


Current Phase of Procurement 


Amendment No. 2 to the RFP, November 12, 1976, clarified the 
RFP Scope of Work in certain respects and invited the offerors to 
submit revised proposals. Of the six offerors, only UNO and Research 
Triangle Institute (RTI) submitted revised proposals. These were 
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technically evaluated, and RTI’s proposal was rated at 764 points 
(out of a possible 1,000), while UNO’s was rated at 631. RTI's pro- 
posed cost-plus-fixed-fee was $524,339 while UNO’s was $645,743. 

By letter dated March 21, 1977, EPA advised UNO that its proposal 
was technically acceptable and that “The technical review panel did 
not find any ambiguities in your proposal which would necessitate 
further clarification.” At the same time, both offerors were requested 
to submit their best and final offers by April 1, 1977, and both did 
so. EPA reports that RTI made no changes in its proposal. UNO made 
technical changes and reduced its proposed cost-plus-fixed-fee to 
$510,456. 

The best and final offers were evaluated by EPA. The contracting 
officer states that “touch-up” negotiations were then conducted with 
RTI which resulted in a reduction of RTI’s proposed cost-plus-fixed- 
fee from $524,339 to $521,390. By letter dated May 6, 1977, EPA 
informed UNO as follows: 

This is to inform you that negotiations for award of a contract for a 
preliminary assessment of halogenated organic compounds in man and en- 
vironmental media are being conducted with Research Triangle Institute * * * 

The determination to award the contract to the above firm was made in accord- 
ance with the Federal Procurement Regulations, and award will be made to 


that firm which proposed to perform the effort in a manner most advantageous 
to the Government. 


Protester’s Position 


After receiving EPA’s May 6, 1977, letter, UNO protested. Mainly, 
UNO alleges that because its proposal was technically acceptable and 
lowest in cost, it should receive the award. The protester challenges 
EPA’s conclusion that UNO’s best and final offer made undue reduc- 
tions in the proposed technical effort. In this regard, UNO questions 
the technical qualifications of one member of the EPA technical 
evaluation panel. Also, the protester expresses serious reservations as 
to whether RTI can perform the work given its proposed cost. 

UNO also contends that EPA’s conducting preaward negotiations 
only with RTI makes a sham out of the competitive negotiation 
process. In this connection, UNO alleges the contracting officer advised 
it that the cost of the contract could go considerably higher as a result 
of the preaward negotiations with RTI. Finally, the protester believes 
that EPA’s contracting procedures are questionable in view of the 
inordinate amount of time involved in this procurement. 


Agency’s Position 


The contracting officer states that his notes concerning the procure- 
ment give no indication that he advised UNO the cost of the RTI 
contract might be increased dut to the touch-up negotiations. In this re- 
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gard, he points out that the touch-up negotiations actually resulted 
in a decrease in RTI’s proposed cost-plus-fixed-fee. As for UNO’s 
objections concerning the evaluation of proposals, the contracting of- 
ficer’s position, in brief, is that the detailed record of the evaluation 
substantiates EPA’s conclusions (1) that UNO’s best and final offer 
made major and unsupported reductions in its proposed technical ef- 
fort, and (2) that RTI’s proposal realistically showed it can perform 
the work called for. The contracting officer points out that the differ- 
ence in the technical scoring was a 21-percent advantage in favor of 
‘TI (RTI—764; UNO—631) whereas the difference in cost was 
only a 2-percent advantage in favor of UNO (RTI—$521,390 final 
negotiated cost; UNO—$510,456 proposed cost-plus-fixed-fee in best 
and final offer). He concluded that this computation convincingly il- 
lustrates that the technical superiority of the RTI proposal more than 
offset the relatively minor cost savings that might be realized should 
award be made to UNO. Finally, the contracting officer agrees with 
the protester that the procurement has been long and difficult but 
notes that not all of the delay is attributable to EPA. 


Discussion 


The basic issue in this case relates to the fact that the offerors at 
EPA’s request submitted best and final offers by April 1, 1977, and 


EPA then conducted further negotiations with RTI alone. We have 
obtained from EPA a document entitled “Summary of Negotiations,” 
dated May 11, 1977, which indicates that EPA conducted negotiations 
with RTI by telephone on May 2, 1977. The negotiations resulted in 
changes in three elements of cost in the RTI proposal as well as in 
the proposed fee. As already noted, the net effect was a reduction in 
RTI's proposed cost-plus-fixed-fee. 

The requirements concerning the conduct of negotiated procure- 
ments by most of the nonmilitary agencies of the Federal Government, 
including EPA, are set forth in Federal Procurement Regulations 
(FPR) § 1-3.000, et seg. (1964 ed. as amended). These regulations 
require, among other things, that a common cutoff date be established 
for the closing of negotiations through the offerors’ submission of 
their “best and final” offers. See 50 Comp. Gen. 117 (1970) where 


we stated at pages 124-125: 


[The contracting agency’s] report of May 21 states that all offerors were given 
an equal time to revise their proposals but that a common cutoff date for 
negotiations was not prescribed since the promulgation of such a date would 
have allowed some concerns more time to prepare revisions than other offerors. 
It also expresses the view that “In any event. the requirement for a common 
cutoff date should be considered de minimis.” In this connection FPR 1-3.805— 
(b) provides, in pertinent part: 

“Whenever negotiations are conducted with several offerors, while such nego- 
tiations may be conducted successively, all offerors selected to participate in 
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such negotiations (see § 1-3.805-1(a)) shall be offered an equitable opportunity 
to submit such price, technical or other revisions in their proposals as may 
result from the negotiations. All such offerors shall be informed of the specified 
date (and time if desired) of the closing of negotiations and that any revisions 
to their proposals should be submitted by that date.” 


We have held that a similar provision in ASPR 3-805.1(b) requires the estab- 
lishment of a common cutoff date to properly close negotiations. 48 Comp. Gen. 
536. Any suggestion that a common cutoff date for all offerors concerns a trivial 
matter should be dispelled by the holding in our recent decision of July 2, 1970, 
50 Comp. Gen. 1. 

The report of May 21 also indicates that a proposal revision favorable to the 
Government should be considered even if submitted after the common cutoff 
date. If such action were permitted, without opening up new negotiations for 
all offerors in the competitive range, it is apparent that the purposes for 
establishing a common cutoff date for the close of negotiations would be 
frustrated. In this connection our Office has held that to properly terminate 
the close of negotiations all offerors must be advised that negotiations are being 
conducted ; that offerers are being asked for their “best and final” offer, and not 
merely to confirm their prior submission ; and that any revision to their proposal 
must be submitted by the common cutoff date. B—167417, September 12, 1969. 
[Italic in original.] 


It is true that after the common cutoff date, the Government may 
accept a late modification to an otherwise successful proposal which 
makes the terms of the proposal more favorable to the Government. 
See the late proposal clauses in FPR §§ 1-3.802-1 and 1-3.802-2 (1964 
ed. amend. 118). However, we have held that this exception contem- 
plates a voluntary, unsolicited modification by an offerer whose pro- 
posal has been determined to be “otherwise successful.” See 50 Comp. 
Gen. 739, 746-748 (1971). In the present case, the record indicates that 
the May 2, 1977, telephone negotiations were conducted with RTI 
because the contracting officer—based on an audit of RTI's cost 
proposal—had questions concerning some of the cost elements of the 
proposal as well as RTI’s proposed fee. By letter to EPA dated May 3, 
1977, RTI confirmed the negotiations and made certain changes in its 
cost proposal, including the reduction of total cost-plus-fixed-fee to 
$521.390. Moreover, the record indicates that the final determination 
that award to RTI would be in the best interests of the Government 
was not made until May 11, 1977. 

It is not proper for the Government to continue discussions with 
only one of the offerors in the competitive range after best and final 
offers have been received. If negotiations are reopened with one of- 
feror, they must be reopened with all of the other offerors in the com- 
petitive range, and a new round of best and final offers requested. 
See, in this regard, 50 Comp. Gen. 117, supra; Elgar Corporation, 
B-186660, October 20, 1976, 76-2 CPD 350; cf. Ocean Technology. 
Ine., B—-183749, October 29, 1975, 75-2 CPD 262. 

In this regard, there is no indication in the record that EPA at any 
time determined that UNO’s proposal was not within the competitive 
range. The contracting officer does state that the reductions in tech- 
nical effort in UNO’s best and final offer “may affect” its technical 
acceptability. Also, one of the technical evaluators concluded that in 
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the absence of a more detailed program plan, the reductions lessened 
the technical quality of an already marginally acceptable proposal. 
On the other hand, the numerical scoring of the best and final offers 
was unchanged from the scoring of the initial proposals—i.e., RTI— 
764, UNO—631. Also, the contracting officer’s statement clearly indi- 
cates that RTI’s proposal was selected for award baséd upon a deter- 
mination that it was more advantageous than UNO’s proposal—not 
on a determination that UNO’s proposal had become unacceptable 
and that RTI’s proposal was therefore the only proposal remaining 
within the competitive range. 

Thus, the present situation is distinguishable from cases such as 
52 Comp. Gen. 198 (1972), where an agency in selecting a proposal 
for award in effect determined that the protester’s revised proposal 
was no longer within the competitive range because of an unrealisti- 
cally low price and an unacceptably high risk of adverse impacts 
on contract performance. 

In light of the foregoing, it is apparent that EPA’s conducting 
negotiations solely with RTI after the receipt of best and final offers 
was not proper. In regard to the impact of the improper discussions 
on the relative standing of the offerors and the prejudicial effect on 
UNO, see PRC Information Sciences Company, 56 Comp. Gen. 768 
(1977), 77-2 CPD 11. In that decision, which involved a situation 
where improper post-selection discussions were conducted with only 
one of two offerors competing for an award, we stated: 

If discussions have been conducted with one offeror, it is required that discus- 
sions be conducted with all offerors within the competitive range, including an 
opportunity to submit revised offers. See FPR § 1-3.805-1, supra; 50 Comp. Gen. 
202 (1970) ; 51 id. 102 (1971) ; id. 479 (1972) ; Burroughs Corporation, 56 Comp. 
Gen. 142 (1976), 76-2 CPD 472; Airco, Inc. vy. Energy Research and Development 
Administration, 528 F. 2d 1294 (7th Cir. 1975). The competition should gererally 
be reopened, even when the improper post-selection negotiations do not directly 
affect the offerors’ relative standing, because all offerors are entitled to equal 
treatment and an opportunity to revise their proposals. See 49 Comp, Gen. 402 
(1969), modified on other grourds in Donald N. Humphries and Associates et al., 
55 Comp. Gen. 482 (1975), 75-2 CPD 275; 50 Comp. Gen., supra; Corbetta Con- 
struction Company of Illinois, Inc., 55 Comp. Gen. 201 (1975), 75-2 CPD 144, 
affirmed 55 Comp. Gen. 972 (1976), 76-1 CPD 240; Airco, supra. In this regard, 
although it has been argued that PRC was not prejudiced if discussions were in 
fact conducted with Rehab, the point is that every offeror within a competitive 
range has the right to charge or modify its proposal, including price, for any 


reason Whatever, so long as negotiations are still open; and that Rehab, but not 
PRC, was afforded this opportunity. * * * 


Conclusion 


In view of the foregoing, the protest is sustained. We recommend 
that EPA reopen negotiations so as to allow UNO and RTI a reason- 
able opportunity to submit new best and final offers, and that the 
negotiations be properly terminated upon the receipt of those offers by 
a common cutoff date. 
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By letter of today, we are advising the EPA Administrator of our 
recommendation. 

This disposition of the protest makes it unnecessary to consider the 
other issues raised by UNO. 


[ B-182105 J 


Contracts—Privity—Subcontractors—Liability for Contract Over- 
payments 


Privity of contract doctrine does not bar claim by Government for overpayments 
against subcontractor where subcontractor billed and ultimately received from 
Goverrment substantially all of the contract payments. 


Debt Collections—Referral to Justice—Contract Matters—Set-Off 


Where amount of claim asserted by agency against subcontractor for recovery of 
overpayments is based on statistical sampling of 5.6 percent of orders under con- 
tract rather than on an audit of each contract order, claim is not so certain in 
amount as to warrant setoff by General Accounting Office. However, because 
liability exists, matter is referred to Department of Justice for appropriate 
action. 


In the matter of the Artech Corporation, September 21, 1977: 


The Artech Corporation (Artech), a subcontractor, has appealed 
our Claims Settlement of January 18, 1977 (DW-2-2521738), that 
Artech is indebted to the United States in the sum of $146,390.00 as a 
consequence of its involvement with Educational Learning Systems, 
Ine. (ELS), the prime contractor, and the General Services Admin- 
istration (GSA) in the performance of GSA Contract Number GS- 
01S-—4640. 

The contract, awarded on August 23, 1970, to ELS, called for the 
supply of six classifications of books at Publishers’ List Prices less the 
discounts bid in each offer. ELS bid discounts which varied by classi- 
fication and quantity as follows: 

Special 
Classification Number Discount 
36-7 24 to 30% 
36-8 15 to 20% 
36-9 37 to 40% 
Paper Bound 36-10 25 to 31% 


ic ada a or! 36-11 10 to 18% 
Library Bound 36-12 13% 


The contract term began on October 1, 1970 and ended September 30, 
1971. Audits conducted after completion of the contract indicated 
that most of the books shipped had been improperly categorized, with 
the result that the Government received lower discounts than those to 
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which it was entitled. The principal reported misclassification occurred 
in the library bound classification where the Government received the 
lowest discount (13 percent). Based on a statistical sampling, GSA 
has determined that the Government was overcharged in the amount 
of $146,390. 

The file shows that from October 1, 1970 to January 23, 1971, ELS 
had sales under the contract totaling $28,539. On January 23, 1971, 
ELS and Artech entered into an agreement captioned “SUBCON- 
TRACT,” pursuant to which Artech was to perform, on behalf of 
ELS substantially all of ELS’ duties under contract No. GS—01S- 
4640. The document provided that ELS personnel would reasonably 
assist Artech “in the performance of this contract.” It further pro- 
vided that ELS, upon request of Artech, would cooperate with Artech 
so as to enable Artech to “qualify and perform as a substitute con- 
tractor or the equivalent, with Government approval, in the event of 
ELS insolvency, bankruptcy, dissolution or other occurrence which 
might or does result in a default termination” of the ELS contract. 
The agreement also provided that ELS would assign monies due 
under the contract to a financing institution as might be designed by 
Artech. 

ELS then requested that the GSA contracting officer modify the 
contract by changing the name and address of the contractor to read 
“Educational Learning Systems/Artech Division, Artech Corp.” at 
Artech’s address. The contracting officer advised ELS that “this con- 
tract cannot be assigned as proposed,” but did issue a contract modi- 
fication changing the mailing address of the contractor to that of Ar- 
tech. Artech completed performance of the contract, with contract 
sales of $808,967. Pursuant to the terms of the subcontract Artech re- 
ceived a power of attorney which enabled it to cash Government checks 
representing contract payments made out to ELS. Artech continued 
to receive and cash the Government checks until June 1971 when pay- 
ments were diverted to ELS’ assignee for the benefit of creditors. 
However in August 1971 pursuant to a court order Artech once again 
began to receive the proceeds flowing from its performance of the 
subcontract. 

In the interim, in June 1971, ELS executed an assignment for the 
benefit of creditors and ceased operations as a viable concern. At about 
that time, Artech and the ELS assignee, believing that the GSA con- 
tract was in danger of termination for default and in order to resolve 
lisputes concerning the subcontract, which had risen between Artech 
and ELS, entered into a compromise agreement which was ratified by 
the Circuit Court of Montgomery County, Maryland, on August 4, 
1971. Pursuant to the agreement and the court’s order, Artech waived 
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all claims it might have against ELS arising out of the January 22, 
1971 subcontract, agreed to faithfully perform under the terms of the 
subcontract, agreed “to honor its commitments for payment of prime 
contract payables assumed under the Subcontract * * * as the same 
are properly presented to it,” and agreed “to idemnify and hold harm- 
less” the assignee and estate of ELS “from any liability arising out of 
acts or failures to act on the part of Artech Corp. in connection with 
its performance under the said Subcontract of January 22, 1971.” 

GSA’s April 1, 1974 audit of the contract disclosed that in only 35 
orders, out of the statistical sample of 120 orders examined (a total 
of 2,136 orders were placed), did the federal ordering agency specify 
the classification of the books sought. Thus it appears that in 
numerous instances Artech selected the discount rate which would be 
applied to a particular order. 

GSA has taken the position that Artech in many instances selected 
the wrong discount and that the Government is entitled to a refund 
from Artech for the resulting overcharges. It believes that Artech be- 
came, in effect, the prime contractor and that the Government is en- 
titled to recover from Artech based on the theory of equitable estoppel 
or on a theory of agency. Our Claims Division agreed with GSA, 
stating that the particular relationship between Artech/ELS and the 
United States gives rise to a direct liability of Artech based on a third 
party beneficiary theory along with an agency theory. Citing Kern- 
Limerick v. Scurlock, 347 U.S. 110 (1954); Deltee Corp. v. United 
States, 326 F. 2d 1004, 164 Ct. Cl. 432 (1964) ; and 21 Comp. Gen. 682 
(1942) our Claims Division concluded that the circumstances of this 
case “clearly give rise to these extraordinary theories of liability.” 

Artech disagrees with the legal theory that Artech, a subcontractor, 
is liable to the Government for any overcharges under the prime con- 
tract. It argues that throughout performance of the contract GSA in- 
sisted that Artech was only a subcontractor and that the Government’s 
dealings must be with ELS. Therefore, Artech argues, “on the facts 
it must be determined that the Government negated any third-party 
beneficiary or agency relationship with Artech.” 

Moreover, Artech argues that even if the GSA/GAO Claims Divi- 
sion theory of liability is correct, Artech could not be held liable to the 
Government for any overcharges prior to August 1971, “when the 
Montgomery County Circuit Court first ordered that sales on this con- 
tract were not to be run through the receipts of the Assignee for the 
Benefit of Creditors of ELS.” 

As Artech points out, recovery under a contract is generally limited 
to parties in privity with each other and normally there is no privity 
of contract between the Government and subcontractors. Merritt v. 
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United States, 267 U.S. 338 (1925). The absence of privity, however, 
will not defeat recovery if the circumstances indicate that the relation- 
ship between the parties was something other than the normal Govern- 
ment-subcontractor relationship. See Aern-Limerick v. Scurlock, 
supra; Deltec Corp. v. United States, supra; and 21 Comp. Gen. 682, 
supra (where the prime contractor acted as agent of the Government) ; 
United States v. Huff, 165 F. 2d 720 (5th Cir. 1948) and Maneely v. 
United States, 68 Ct. Cl. 623 (1929) (where the subcontractor was con- 
sidered to be a third party beneficiary of the Government contract) ; 
United States v. Georgia Marble Co., 106 F. 2d 955 (5th Cir. 1939) and 
B-175550, June 14, 1973 (where the Government’s actual or implied 
promise to pay results in subcontractor performance). That an agency 
relationship may exist between a prime contractor and another party, 
even though that party is referred to as a subcontractor, has been recog- 
nized by both the courts and the boards of contract appeals. Hunt v. 
United States, 257 U.S. 125 (1921); Glens Falls Insurance Co. v. 
Newton Lumber & Mfg. Co., 388 F. 2d 66 (10th Cir. 1967) ; Appeal of 
Central Machine & Tool Co., ASBCA No. 837, June 13, 1952. Finally, 
where all the essential elements to establish equitable estoppel are 
present, see United States v. Georgia-Pacific Co., 421 F. 2d 92, 96 (9th 
Cir. 1970), a subcontractor may be estopped from denying that it was 
the prime contractor. 

Artech maintains that the cases support its position of no legal lia- 
bility to the Government and it specifically cites Hunt v. United 
States, supra, and Gray & Co. v. United States, 79 Ct. Cl. 117 (1934) in 
this regard. In Hunt the Supreme Court held that a prime contractor 
could recover from the Government for extra services performed al- 
though the services had been performed by a subcontractor. We do 
not read this case as support for Artech’s position; in fact the Court 
recognized that the relationship between the prime and subcontractor 
was treated by them as one of agency. Gray involved a case where the 
Government terminated a contract for convenience and in connection 
with the termination settlement paid the prime contractor and then 
mistakenly paid the subcontractor for the same material which had 
been furnished by the prime to the subcontractor to perform the con- 
tract. The Government attempted to recover the double payment from 
the prime contractor, the subcontractor having gone out of existence. 
The court denied recovery, stating that while the Government paid 
twice for the same material, “this does not justify the recovery of the 
amount from the wrong party, or the innocent party, and the only one 
from whom collection can be made.” In our opinion, this case supports 
the GSA view that where an erroneous payment is made by the Gov- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 967 


ernment to a subcontractor, recovery should be sought from the sub- 
contractor and not from the prime contractor. 

Here, Artech, although denominated a subcontractor, was essentially 
authorized by ELS to take over the GSA contract, to perform it in 
accordance with the contractual provisions and applicable laws and 
regulations and, by virtue of the power of attorney executed subse- 
quent to the subcontract agreement, to accept contract payments 
made in the name of ELS. Moreover, the record indicates that Artech 
retained all monies it received pursuant to the contract, including over- 
payments. We believe that the Government has a valid legal claim 
against Artech for any and all overpayments which were received by 
Artech. We think it is clear from the cases that the “no privity” rule 
will not stand in the way of recovery, by either the Government or by 
a subcontractor against the Government, where the circumstances 
justify recovery. 

In this connection, we do not agree with Artech that it should not be 
held accountable for overpayments received prior to August 1971. 
While Artech reports that contract sales receipts received after the 
June 1971 assignment for the benefit of creditors and prior to the 
August 1971 court order were turned over to the assignee, GSA states 
that the overcharge was computed on the basis of sales for which pay- 
ment was ultimately received by Artech. It reports that after ELS had 
made an assignment for the benefit of creditors, checks in the amount 
of $10,587.36 were received by ELS and turned over to the assignee, 
who kept 10 percent, or $1,058.74, and transmitted the balance to 
Artech. Thus, GSA states that if an adjustment for any receipts not 
given to Artech by the assignee is required, then 18.0959 percent (the 
overcharge rate determined by GSA) of $1,058.74, or $191.59 should be 
deducted, leaving $146,198 ($146,390 less $191.59) as the overcharge. 
We see no reason to disagree with this analysis. 

Artech also attacks the GSA finding as to the amount of the over- 
charges. Artech points out that the question of amount owed was 
determined in this case by the classification, of the books ordered, and 
that classifications were “not easy to determine because of the over- 
lapping descriptions in the specifications.” It points out, for example, 
that the recent best seller, “Roots,” could conceivably be classified as 
a technical book, due to its technical or scientific nature, a text book, 
because it is educational, a trade book, because it does have general 
interest and biographical matter, and the discount would vary depend- 
ing upon the classification. It argues that the “contract does not have a 
clause akin to a Warranty clause which binds the contractor to a re- 
evaluation three years after delivery and acceptance of books by so- 
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called ‘library experts’—which is what the 1974 [GSA] audit is based 
on.” 

Moreover, Artech objects to the “statistical sample” approach used 
by GSA to determine the extent of overcharges. It notes that out of a 
total of 2,136 orders, 120 were examined and all results were extrapo- 
lated from this sample. Yet, Artech states, the orders were “neither 
tangible nor identical units,” since each order varied substantially in 
terms of volumes and titles. Artech argues that while the GSA sample 
represents about 5.6 percent of the orders placed, “the number of vol- 
umes on those orders could theoretically have been less than 1 percent 
of all volumes ordered, and certainly not exceeding 2 percent.” In fact 
Artech states that it re-examined three of the 120 orders covered in 
the GSA sample, and it found only minor overcharges, much less than 
the amounts determined in the GSA audit. 

The record shows that GSA performed two audits of the contract. 
The first audit report, dated January 22, 1973, focused on the failure 
of the Federal agencies to clearly state their requirements when order- 
ing under the contract. The ordering activities often did not designate 
the classification of the books sought when placing their orders. This 
left the contractor at liberty to designate the classifications which 
classifications in turn determined the discounts applicable to the respec- 
tive orders. In order to ascertain the impact on contract performance, 
the GSA auditors attempted to relate the types of books the contrac- 
tor was purchasing from the various publishers with the types of books 
being delivered to the agencies. They discovered that orders were 
placed with approximately 1,200 different publishers without refer- 
ence to type of clothbound book being ordered and that of a sample 
of publishers’ invoices from 43 of the larger.orders only six indicated 
the type of book being supplied. The auditors were therefore uncertain 
as to the exact nature of the books which the publishers had furnished 
the contractor. 

Similar attempts were made to relate publishers’ invoices to the 
Federal agency orders which were placed with the contractor but this 
proved fruitless because the contractor’s accounting system did not 
cross-reference the publishers’ order files to the agency order files. 
Finally the auditors computed an estimated amount of overcharge by 
comparing the prior sales history of different classifications of books, 
as reported by prior contractors, to the sales history which the contrac- 
tor claimed to have experienced. On this basis the auditors found an 
indicated overcharge of $87,948. 

The second GSA audit report of April 1, 1974, used the following 
methodology in obtaining an estimate of the amount the Government 
had been overcharged : 
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We obtained technical assistance from Librarians in the National Archives 
Library, National Archives and Records Service. We learned that generally pub- 
lishers do not use Library Binding on the majority of their technical, text, or 
trade books. Some publishers do not offer any Library Bound books. * * * 

We determined that there were 2,136 ordered books received under the contract. 
We obtained a statistical sample of 120 order numbers and extracted those files 
for review. The NARS librarians examined the invoices and the agencies’ orders. 
They determined which books were included on the invoices and then verified the 
classifications of those books. We recomputed the invoices to provide for the cor- 
rect discounts based on the librarians’ classification of the books. We found that 
the invoices examined totalled $56,836.63 and were overstated by $10,285.09 due 
to the contractor’s failure to allow the correct discounts. 


Using this methodology, the auditors concluded, “with a 90 percent 
confidence level, that the total overcharge amounted to $146,390.00 
plus or minus $22,121.20.” 

Based on the foregoing we cannot agree with Artech that the GSA 
audit findings were invalid. GSA reports that for the majority of 
books ordered only a 13 percent discount was allowed. This is the dis- 
count rate applicable to library bound books. The January 1973 GSA 
audit report estimated that about 71 percent of the books ordered dur- 
ing the entire contract period were classified as being library bound. 
Yet, according to GSA, many of these books were not even offered in 
library bound editions by the publishers. Moreover, GSA states that 
based on prior contract orders only about 6.5 percent of the total 
books ordered were library bound. 

We note that library bound refers to the physical nature of the 
book itself, unlike most of the other classifications. Thus a book can 
have a trade subject matter entitling the Government to a 37 to a 40 
percent discount and at the same time be library bound, which only 
entitles the Government to a 13 percent discount. While the contract 
itself had no provision to cover such overlapping classification, we 
think it is reasonable to conclude that the contractor may classify a 
book as library bound in the situation described above. 

In this connection, library binding, as we understand it, means a 
binding stronger than that which would ordinarily be furnished. Web- 
ster’s Third New International Dictionary, Unabridged, 1966 ed., de- 
fines “library binding” as “an esp. strong durable cloth book binding 
suitable for use by a circulating library * * *.” In an otherwise unre- 
lated portion of the solicitation (which ELS did not bid), reference 
is made to “trade books to be library bound.” That section of the solici- 
tation sought bids for rebuilding and upgrading books (originally is- 
sued with a trade or edition binding) to the status of library bound 
books. The referenced portion of the solicitation further indicates that 
the restoration work was to meet the standards set by the Library 
Binding Institute of Boston, Massachusetts (LBI). LBI has advised 
this Office that its specification for Class A binding, or library bind- 
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ing, originated with librarians’ desires for bindings which were more 
durable than the publisher’s trade bindings. The libraries purchased 
trade bound editions which were then circulated up to ten times be- 
fore being sent to be rebound in a stronger or “library binding.” Cer- 
tain publishers then began the practice of “prebinding” their books, 
especially children’s books. According to LBI the term prebinding or 
prebound is applied to new books bound according to the Class A 
standard. It thus appears that when the contract specified a certain 
discount for library bound books it indicated that such discount would 
apply to books which were in some way held out to the public by the 
publishers as being a reinforced version of the usual trade bound book. 

Artech argues that the GSA statistical sample was not representa- 
tive. On the strength of its own examination of “three randomly- 
selected orders” Artech finds that, at most, “the Government has a 
maximum overcharge of about $16,000 and not $143,000.” The $16,000 
overcharge, Artech states, is based on the difference between the 13 
percent discount applicable to library bound books and the discount 
applicable to each book ordered under one sample order examined by 
Artech (Clark AFB Order No. 1680). Since only a “majority” of the 
books ordered allegedly were misclassified, Artech states that the total 
overcharge should be even less than $16,000. 

We note that in sample order No. 1680, Artech classified “Cuba So- 
cialism & Development,” “Exotic Fantasies,” “Short History of Chi- 
nese Art,” and “Agricultural Foresting in Ocean Technology,” as all 
being text books, subject to a 15 percent discount rate since only one 
volume of each was ordered. The contract defined text books as edu- 
cational, school or reference books, and a discount of 15 to 20 percent 
was applicable to such books, depending upon the volume of the order. 
Trade books were defined as books of general interest, including works 
of fiction, biographies and general titles widely read by the general 
public. A discount of 37 to 40 percent was applicable for these books. 
Technical books were those designated by publishers as hand books and 
other practical works of a technical, scientific or business nature, and 
were subject to discounts of 24 to 30 percent. While Artech has cate- 
gorized the aforementioned four titles as text books (educational) we 
think these books could more reasonably be classified by GSA as being 
other than text books, such as trade or technical books, and thus sub- 
ject to the larger discounts. Also we note that order 1680 only entitled 
the Government to the minimum discount for each classification since 
only one or two volumes of each title were ordered. In this respect. we 
cannot say that the order was typical of the other orders. In short, the 
evidence furnished by Artech does not show that the GSA statistical 
sampling of 120 orders was not representative of all 2,136 orders. 
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Finally, Artech argues that GSA’s method of estimating the amount 
of the asserted overpayment is legally improper. It maintains that 
the overcharge determination properly must be based on an audit of 
every single order under the contract and not on a projection of a sta- 
tistical sample of 5.6 percent of the total orders. We find that prece- 
dent does exist for the use of sample data as evidence before admin- 
istrative tribunals as well as in court proceedings. Apparently courts 
alternative method of proof and there is precedent for the use of such 
may accept valid sample evidence as to objective facts if there is no 
evidence in the particular field in question. See Sprouls, “The Ad- 
missibility of Sample Data Into a Court of Law. A Case History,” 4 
U.C.L.A. L. Rev. 222, 223 (1957). As that article and a companion 
article indicate, “the courts are not unwilling to make some use of sam- 
pling techniques” but are hesitant “to extend the use of such tech- 
nique beyond the very simplest samples of tangible objects.” See 
McCoid, “The Admissibility of Sample Data Into a Court of Law: 
Some Further Thoughts,” 4 U.C.L.A. L. Rev. 233, 247 (1957). Pro- 
fessor McCoid believes, however, that statistical analysis will be of 
most use in the complex type cases, such as those involving antitrust 
problems or cases involving determination of average prices over long 
periods of time, and he hopes that the courts can be persuaded that 
“random sampling techniques are relatively trustworthy, provided an 
approximately large sample is selected.” Be that as it may, we can 
find no clear precedent analogous to the present situation where sam- 


ple data was used for the purpose of projecting the amount of over- 


payments under a contract; nor has GSA cited any precedent in its 
report. Indeed GSA acknowledges the conjectural nature of its cal- 
culation. 

Therefore, we cannot say that the Government's claim is so certain 
in amount as to warrant setoff. 4 C.F.R. § 102.3 (1977). However, for 
the reasons indicated, we think liability exists and we are therefore 
referring this matter to the Department of Justice for appropriate 
action. 


[ B-189014 J 


Bids—Two-Step Procurement—Second Step—Two Invitations— 
Not Objectionable 


Use of two invitations for bids (IFB) as second step of two-step formally adver- 
tised procurement where, due to size of project, neither acceptable offeror could 
obtain. adequate bonds is not objectionable. Fact that second phase of second- 
step procurement was limited only to successful offerors under first step did 
not restrict any other firm’s ability to compete as first step was open to compe- 
tition from industry. 
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Bids—Two-Step Procurement—Second Step—Deviating From 
First Step 

Second-step IFB, under two-step formally advertised procurement, which con- 
tained greater quantity of construction than was included in scope of work un- 
der first step because final size of project was not known at time first step was 
issued due to continuing exploratory drilling, is not objectionable. IFB did not 
alter technical specifications contained in first step and successful offerors’ pro- 
posals, but merely added additional quantity of wall to be constructed. Addi- 


tional quantity would not have affected technical acceptability of rejected first- 
step proposals. 


In the matter of the Bencor Corporation of America, September 21, 
1977: 


Bencor Corporation of America (Bencor) has protested the award 
of a contract to ICOS Corporation of America (ICOS) under invita- 
tion for bids (IFB) No. DACW62-77-B-0074, issued by the Depart- 
ment of the Army, Corps of Engineers. 

A statement of the history of the procurement is necessary for an 
understanding of the protest. In 1967, seepage problems were discov- 
ered in the limestone foundation for the earth embankment of Wolf 
Creek Dam, Russell County, Kentucky. From 1968 to 1970, the Corps 
of Engineers undertook exploration and remedial grouting to deter- 
mine the extent of the seepage and what measures were necessary to 
correct the problem and insure the integrity of the dam. In January 
1972, the Corps submitted the results of its 2-year exploration to a board 
of consultants composed of engineers and geologists for review. The 
consultants concluded, in August 1972, that serious defects existed in 
the foundation and that remedial grouting would not result in a safe 
solution to the problem. The construction of a positive cutoff in the 
form of a concrete diaphragm wall was recommended by the board as 
the most practicable solution. 

Based on the consultants’ report and a further report from the Corps 
itself, the Director of Civil Works in the Office of the Chief of Engi- 
neers, in January 1973, authorized the construction of the wall and 
approved the use of two-step formal advertising procedures as the con- 
tracting method. The Corps chose this method of contracting because 
there were not sufficiently definite or adequate specifications for the 
project and the two-step method permitted technical discussions with 
offerors under the first step to assure an acceptable technical approach 
and an understanding of the work. 

On May 21, 1974, the Corps issued request for technical proposals 
(RFTP) No. DACW62-74-R-0104 as step one of the two-step pro- 
cedure. The RFTP requested proposals for the construction of a dia- 
phragm wall from station 35+11L to station 55+00L. Seven proposals 
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were received on August 15, 1974, in response to the RFTP. The pro- 
posals of ICOS and ECI-Soletanche, Inc. (ECI), were found to be 
technically acceptable. Bencor’s proposal was found to be unacceptable 
and it was notified of this finding in January 1975. 

During the time the proposals were being evaluated, and until March 
1975, the Corps continued exploratory drilling along the length of the 
Wolf Creek Dam to determine how far the diaphragm wall would have 
to extend. Based on the results of this exploration, it was found neces- 
sary to extend the length of the diaphragm wall from station 35+ 11L 
to station 55+00L to station 35+11L to station 55+50L. It was also 
concluded that the switchyard was in need of further protection and 
a 580-foot section of wall had to be constructed there. 

However, both acceptable offerors, ICOS and ECI, advised the 
Corps of the difficulty in obtaining the necessary bonds for the entire 
project and, therefore, the Corps determined to only advertise for the 
construction of the wall from station 35+11L to station 45+00L and 
the switchyard area. On May 2, 1975, invitation for bids (IFB) No. 
DACW62-75-B-0036 for the above requirement was issued to ICOS 
and ECI. 

ICOS submitted the low bid of $49,959,900 and on June 25, 1975, was 
awarded the contract. ECI’s bid was $69,940,500 but it failed to sub- 
mit the required bid bond. 

In April 1977, the Corps issued another IFB, No. DACW62-77-B- 
0074, for the construction of the remaining portion of the wall. The 
exploratory drilling had now been completed and it was found that 
the wall would have to extend to station 57+50L rather than 55+00L 
as contemplated when the RFTB was issued. Therefore, IF B—-0074 
was for constructing the wall from station 45+00L to station 57+ 50L. 

Bencor requested an opportunity to participate in this IFB but was 
advised by the contracting officer that the IFB for the second phase 
of construction was restricted to ICOS and ECI because of their 
acceptable technical proposals under the RFTP. Upon receipt of this 
advice, Bencor protested the procurement to our Office. 

Bencor’s protest is based on the premise that the Corps’ procure- 
ment of the concrete diaphragm wall violated the pertinent provisions 
of the Armed Services Procurement Regulation (ASPR) dealing 
with two-step formally advertised procurements. Bencor argues that 
ASPR §§ 2-501 to 2-503 (1976 ed.), containing the procedures for 
two-step procurements, do not permit two second step procurements 
after only one first step nor the addition of additional work not con- 
tained in the scope of work in the RFTP as first step. Bencor states 
that through the addition of the switchyard area and extending the 
wall through station 57+50L, the Corps increased the scope of work 
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41 percent because the RFTP contemplated a wall 2,000 feet long and 
the above change added an additional 830 feet to the project. 

The Corps, in response to the protest, contends that the additional 
work was contemplated in the RFTP and only constituted an addi- 
tional quantity and not a change in the method of construction pro- 
posed by the offerors under the RFTP. The RFTP in paragraph 6 
stated : 


6. THE CONSTRUCTION PERIOD will be a maximum of 730 calendar days 
for the installation of the diaphragm wall between station 35+11L and station 
45+00L after receipt of notice to proceed. An additional maximum of 730 
calendar days will be allowed for the installation of the wall between station 
45+-00L and station 55+00L if included in Step Two. 


The Corps contends this paragraph shows that until the exploratory 
drilling was completed it was not known how long the diaphragm wall 
would have to extend. 

Also, the Corps states that it would have taken an additional 8 to 
10 months to evaluate the proposals submitted under another step- 
one RFTP and that time is a critical factor in the completion of the 
project because of the possibility of a failure of the embankment with 
resulting loss of life and property downstream. 

From our review of the entire record before our Office, we cannot, 
for the reasons that follow, conclude that the Corps acted improperly 
in its handling of this procurement. 

The Corps’ use of the two-step formally advertised procedure to 
maximize competition was proper under the circumstances of the 
instant case. Those firms in this segment of the construction industry 
who wished to compete submitted proposals, two of which were found 
acceptable. 

While the Corps did add various quantities to the scope of work 
in the two second steps, we do not find that this worked to any of the 
five unacceptable offerors’ competitive disadvantage. We have re- 
viewed the technical evaluations of the proposals and we find that the 
quantity of work was not a factor in the rejection of any offeror’s 
proposal. All of the rejected proposals were found unacceptable due 
to the proposed methodology of construction. Therefore, even.if the 
final length of the wall had been known at the time the RFTP was 
issued, it would not have affected the evaluation of the proposals. 

As to the division of the second step into two phases in order that 
the bidders could meet the bonding requirements, while being an un- 
usual procedure, we find nothing illegal in the approach. Bencor 
argues that the Government cannot conduct a second step IFB without 
a corresponding first step. While this is the procedure set forth by 
ASPR, we do not believe the regulations contemplated a situation, 
such as here, where due to the size of the project bonding difficulties 
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are experienced. Through the conduct of the first step, the Corps 
complied with the intent and spirit of the ASPR provisions and all 
parties competed on an equal basis. 

Bencor has cited our decision B-173665, April 4, 1972, for the propo- 
sition that where an original step-one solicitation is so substantially 
amended as to constitute a new procurement, all interested parties 
should be given notice and an opportunity to compete, not just those 
who submitted acceptable proposals under the first step. We assume 
Bencor is referring to our reconsideration of the above decision dated 
July 13, 1972, which contained the above statement. We do not find 
that decision applicable to the instant facts. The cited decisions in- 
volved a negotiated procurement, not a two-step. There the change 
affected the competition, in this case, we have concluded it did not. 

Bencor also contends that the Corps’ argument that an additional 
8-10 months would be needed to conduct another RFTP and that 
urgency is needed due to the condition of the embankment is inconsist- 
ent with the determination to employ two-step formal advertising. 
Bencor cites ASPR § 2-502(a) (iv) (1976 ed.) which states two-step 
formal advertising will be used when sufficient time is available rather 
than negotiation. Therefore, Bencor argues, by deciding that two-step 
was a feasible procurement approach, the Corps necessarily deter- 
mined there was sufficient time available. However, we believe this 
rationale must be tempered by the fact that the decision to use two- 
step formal advertising was made over 4 years prior to the issuance 
of the IFB now under protest and when the determination was made, 
it was not known that the bonding difficulties would be experienced 
necessitating a two-phase, second step. 

Finally, Bencor contends that if we permit the procedure followed 
by the Corps, it will have far-reaching implications in Government 
procurement. Bencor foresees that a contracting officer could draft 
an RFTP for such a large project that only a small number of firms 
are in a position to compete and then reduce the size of the project 
by proceeding in small phases, limited to those successful firms under 
step one. We do not see this as a logical extension of this decision. The 
procedure of a two-phase, second step utilized here was necessitated 
by the size of the bonds required and the fact that the additional 
quantities were added because of the continuing exploratory drilling 
to determine the extent of the damage to the dam. 

In light of all the unusual circumstances, we cannot conclude that 
the original purpose of the project was so changed here as to require 
a conclusion that an entirely new step-one solicitation needed to be 
issued. However, since we perceive few instances where two phases 
of a second step would be required to fulfill an agency’s initial needs, 
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procuring activities should carefully weigh their employment of such 
a procurement method. 
, Accordingly, the protest is denied. 


[ B-187723 J 
Advertising—Advertising v. Negotiation—Reprocurement 


Although statutory requirement that contracts be let after competitive bidding 
is not applicable to reprocurements, when contracting officer conducts new com- 
petition for reprocurement, defaulted contractor may not automatically be ex- 
cluded from competition since such exclusion would constitute an improper pre- 
mature determination of nonresponsibility. B-175482, May 10, 1972, overruled ; 
54 Comp. Gen. 161 and prior inconsistent decisions, modified. 


Contractors—Defaulted—Reprocurement—Standing 


Right of defaulted contractor to be solicited upon reprocurement is limited by 
rule that repurchase contract may not be awarded to such contractor at price 
greater than terminated contract since award would be tantamount to modifica- 
tion of existing contract without consideration. B-175482, May 10, 1972, over- 
ruled ; 54 Comp. Gen. 161 and prior inconsistent decisions, modified. 


In the matter of PRB Uniforms, Inc., September 22, 1977: 


PRB Uniforms, Inc. (PRB), whose contract to supply durable press 
shirts to the Defense Logistics Agency’s Defense Personnel Support 
Center (DPSC), Philadelphia, Pennsylvania, was terminated for 
default, has protested that agency’s failure to solicit it for repurchase 
of the shirts and subsequent refusal to accept its late offer which, al- 
though lower than that of any other offeror, was higher than the ter- 
minated price. 

PRB’s contract was partially terminated on September 17, 1976, 
for failure to deliver; the balance was terminated on March 28, 1977. 
Request for proposals No. DSA100-76-R-1500 for 337,920 shirts, the 
initial quantity terminated, was issued by DPSC on September 21, 
1976, and synopsized in the Commerce Business Daily on September 
28, 1976; closing date was October 8, 1976. DPSC subsequently revised 
its delivery requirements and requested best and final offers by Oc- 
tober 26, 1976. 

Although it was on the qualified bidders list, PRB was not among 
the 55 firms solicited or 7 firms responding by that date. PRB sub- 
sequently learned of the solicitation and on October 28, 1976, it sub- 
mitted an offer of $6.28 each FOB origin; its unit prices on the ter- 
minated contract had ranged from $4.46 to $4.94. PRB also protested 
the award of the repurchase contract to any other firm at a price 
higher than $6.28. 

DPSC treated the offer as late and refused to consider it. After de- 
termining, pursuant to Armed Services Procurement Regulation 
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(ASPR) § 2-407.8(b) (3) (1976 ed.), that award should be made 
despite the protest, DPSC awarded the repurchase contract to Lank- 
ford Manufacturing Company, Inc. (Lankford) on January 6, 1977, 
at unit prices of $7.23 and $7.25. 

PRB argues that it should not have been excluded from competi- 
tion and that the Government’s duty to mitigate damages required 
acceptance of its offer since excess costs (based on a unit price of $4.46 
for the terminated contract) would have been $321,024 less if the 
repurchase contract had been awarded to PRB at $6.28 instead af to 
Lankford at $7.23. 

In not soliciting PRB, DPSC claims reliance on the many decisions 
of this Office in which it was said that when a procurement is for the ac- 
count of a defaulted contractor, the statutes governing procurements 
by the Government are not applicable, see Allied Research Associates, 
Inc., B-183420, July 15, 1975, 75-2 CPD 38; /nternational Harvester 
Company, B-181455, January 30, 1975, 75-1 CPD 67; Decatur-Wayne, 
Ine., B-181366, October 9, 1974, 74-2 CPD 200; Aerospace America, 
Inc., 54 Comp. Gen. 161 (1974), 74-2 CPD 130; Charles Kent, 
B-180771, August 7, 1974, 74-2 CPD 84; B-178885, November 23, 
1973; B-176070, December 7, 1972; B-171659, November 15, 1971; 
B-154650, August 12, 1964; 42 Comp. Gen. 493 (1963), and that the 
defaulter contractor may be disregarded as a source of supply. See 
B-175482, May 10, 1972; B-171636, January 17, 1972; B-—165884, 
May 28, 1969; B-159575, August 31, 1966. 

These decisions were based on the premise that the defaulted con- 
tractor would be liable for and would ultimately fund the reprocur- 
ment costs in excess of the defaulted contract price. We understand, 
however, that excess costs are recovered from defaulted contractors in 
a relatively small number of cases (primarily as a result of insolvency 
or bankruptcy) and that repurchase contracts, including the excess 
costs thereof, more often than not involve the expenditure of appro- 
priated funds. In any event, those decisions were never meant to im- 
ply that contracting officials are free to proceed in whatever manner 
they see fit when awarding a reprocurement contract. In Charles Kent, 
supra, we pointed out while “considerable latitude is given the con- 
tracting officer * * * his actions must be reasonable in deciding what 
form the relet contract should take, and must be consistent with his 
duty to mitigate damages.” See also B-175482, supra. Furthermore, it 
has been held that when formal advertising procedures are utilized in 
connection with a reprocurement, the Government “has the obligation 
to maintain the integrity of the bidding system by applying the regu- 
lations relevant to that procedure.” Royal—Pioneer Paper Box Manu- 
facturing Co., Inc., ASBCA No. 13059, April 10, 1969, 69-1 BCA 7631. 
Applicable procurement regulations also provide that repurchases 
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“shall be at as reasonable a price as practicable considering the quanti- 
ty required by the Government and the time within which the supplies 
or services are required.” ASPR § 8-602.6 (1976 ed.) ; Federal Pro- 
curement Regulations (FPR) § 1-8.602-6 (1964 ed.). 

What we glean from these decisions and provisions is that while the 
statutory requirement that contracts be let after competitive bidding 
is not applicable to reprocurements, see 42 Comp. Gen. 493, supra, once 
the contracting officer decides that it is appropriate to conduct a new 
competition for the reprocurement, he may not automatically exclude 
the defaulted contractor from that competition nor choose to ignore 
the regulatory provisions applicable to competitive procurements. Our 
prior cases stating that the defaulted contractor could be disregarded 
as a source of supply either arose out of a proper sole-source repro- 
curement, B-175482, supra, or essentially were predicated on the non- 
responsibility of the defaulted contractor for the repurchase contract. 
See, e.g., B-171636, supra; B-165884, supra. 

Responsibility determinations, however, may not be made in advance 
of the receipt of a bid or proposal. See, in this regard, Plattsburgh 
Laundry and Dry Cleaning Corp.; Nu Art Cleaners Laundry, 54 
Comp. Gen. 29 (1974), 74-2 CPD 27, in which we pointed out that an 
agency’s deliberate refusal to furnish a copy of a solicitation to a 
would-be bidder “was an improper and premature nonresponsibility 
determination.” We have also noted that default is only one factor to 
be considered in determining responsibility. See B-165884, supra, and 
cases cited therein. Moreover, the boards of contract appeals do not re- 
gard a defaulted contractor as per se nonresponsible for the repro- 
curement contract, see Churchill Chemical Corporation, GSBCA Nos. 
4321, 4322, 4346, 4353, January 24, 1977, 77-1 BCA 12, 318; Woodrow 
P. Hudson d/b/a San Diego Concrete Disposal, ASBCA No. 21044, 
October 7, 1976, 76-2 BCA 12, 182 and cases cited therein, and we have 
expressly upheld award to a defaulted contractor on the repurchase 
contract after the contractor was determined to be responsible. See 
R. H. Pines Corporation, 54 Comp. Gen. 853 (1975), 75-1 CPD 224. 

The fact that the defaulted contractor has a right to be solicited, 
however, does not necessarily entitle him to have his low bid or offer 
considered for award. The right is limited by the long established rule 
that a repurchase contract may not be awarded to the defaulted con- 
tractor at a price greater than the terminated contract price, because 
this would be tantamount to modification of the existing contract with- 
out consideration. See Vulcanite Portland Cement Co. v. United States, 
74 Ct. Cl. 692 (1932); F & H Manufacturing Corporation, B-184172, 
May 4, 1976, 76-1 CPD 297; Allied Research Associates, Inc., supra; 
R. H. Pines Corporation, supra; Western Filament, Inc., B-181558, 
December 10, 1974, 74-2 CPD 320; Decatur-Wayne, Inc., supra; 
Aerospace America, Inc., supra; B-171659, supra; B-165884, supra; 27 
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Comp. Gen. 343 (1927) ; 7 & 8 Oil Company, Inc., ASBCA No. 16321, 
June 9, 1972, 72-2 BCA 9520; P. L. Andrews Corp., ASBCA No. 5722, 
August 31, 1960, 60-2 BCA 2787. 

Turning to the facts of this case, we find that while PRB was en- 
titled to compete for this procurement, it was not entitled to have its 
late offer considered. In the first place, although the contracting officer 
failed to solicit PRB, the procurement was duly synopsized in the 
Commerce Business Daily and we believe therefore that PRB was on 
notice of the pending repurchase despite the contracting officer’s fail- 
ure to solicit a proposal from it. See Southeastern Carbonics, Inc., B- 
187476, November 12, 1976, 76-2 CPD 406 ; Del Norte Technology, Inc., 
B-182318, January 27, 1975, 75-1 CPD 53; see also Scott Graphics, 
Incorporated, 54 Comp. Gen. 973 (1975), 75-1 CPD 302. Secondly, 
PRB’s offer was at a price in excess of the defaulted contract price, 
thereby precluding its acceptance in any event. 

In so concluding, we have considered PRB’s contention that “the 
government had a duty to consider [its] offer in mitigation of dam- 
ages” notwithstanding the higher offered price. PRB states that it will 
“vigorously contest” both the validity of the termination for default 
and the excess cost assessment before the Armed Services Board of 
Contract Appeals, and urges that this Office “take into consideration” 
various Board decisions regarding the Government’s duty to mitigate 
damages. PRB particularly refers to Wear Ever Shower Curtain Cor- 
poration, GSBCA No. 4360, December 16, 1975, 76-1 BCA 11, 636, 
which PRB states stands for the proposition “that the mere fact that a 
defaulted contractor bid on the repurchase at a price higher than that 
of the defaulted contract was not a basis for rejection of that bid in 
meeting the Government’s duty to mitigate damages,” and which con- 
tains dicta to the effect that “a quasi-reformation of the original con- 
tract” resulting from the acceptance of the defaulted contractor’s 
higher price “could have been avoided by assertion of the Govern- 
ment’s right to excess reprocurement costs under the defaulted con- 
tract.” In this regard, PRB asserts that the Government could withhold 
or set off against amounts due under the reprocurement contract the 
difference between the reprocurement price and the original price “so 
that the net amount actually paid to the defaulted contractor would be 
no higher than the original terminated contract price.” 

The question of whether the Government met its duty to mitigate 
damages in this case is a matter for resolution by the Board pursuant 
to the Disputes clause of the defaulted contract. Kaufman De Dell 
Printing, Inc., B-186158, April 8, 1976, 76-1 CPD 239; Znternational 
Harvester Company, supra. We cannot agree, however, that it would 
have been proper for the Government to accept PRB’s offer at a price 
higher than those contained in the defaulted contract. While it may be 
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possible to contractually provide that acceptance of a defaulted con- 
tractor’s higher priced offer will not operate as a modification of the 
defaulted contract (a matter on which we express no opinion at this 
time), no such provision was contained in the original PRB contract, 
in the repurchase solicitation, or in PRB’s offer in response thereto. 
Thus, under well-established Government contract principles, accept- 
ance of PRB’s offer would have legally constituted a modification of 
the original contract, notwithstanding any accompanying assertion 
by the Government of its right to excess reprocurement costs. More- 
over, the Government’s set-off rights are limited by the Assignment 
of Claims Act of 1940, as amended, 31 U.S.C. 203, 41 U.S.C. 15 (1970), 
which would preclude the Government’s setting off excess costs in the 
event of a valid assignment of the repurchase contract to a financing 
institution. Although PRB argues that the “no set off” provisions of 
the Act would not apply to the repurchase contract, because “the rules 
regarding the repurchase solicitation are different than would normally 
apply,” we are aware of no authority supporting the proposition that 
the Act does not apply to repurchase contracts. 

In light of the above, the protest is denied. To the extent that our 
prior decisions are inconsistent with this decision, they are modified in 
accordance with the views expressed herein. 


[ B-189865 J 


Government Printing Office—-Invoices—Prompt Payment Require- 
ment 


44 U.S.C. 310 (1970) requires prompt payment by Executive departments and 
independent estabiishments of bills rendered by the Public Printer for supplies 
ordered from the Government Printing Office, in advance of work if so requested, 
and exempts these bills from audit or certification prior to payment. General 
Services Administration, to comply with statute, must pay such bills without 
prepayment audit if audit would delay payment. 


In the matter of the requirement for prompt payment of bills 
rendered by the Public Printer, September 22, 1977: 


This decision is in response to a request by Larry S. Golden, Author- 
ized Certifying Officer, Region 6, General Services Administration 
(GSA) for a decision with respect to the payment of Government 
Printing Office (GPO) invoices without prepayment audit. 

GSA receives the invoices in question from GPO on GPO Form 
400 (R-11-75). The statement, “Prompt settlement by check, payable 
to the Public Printer is required (44 U.S.C. 310),” appears on the 
invoice. 44 U.S.C. § 310 (1970) provides: 
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An executive department or independent establishment of the Government 
ordering printing and binding or blank paper and supplies from the Govern- 
ment Printing Office shall pay promptly by check to the Public Printer upon 
his written request, either in advance or upon completion of the work, all or 
part of the estimated or actual cost, as the case may be, and bills rendered by 
the Public Printer are not subject to audit or certification in advance of 
payment. Adjustments on the basis of the actual cost of delivered work paid for 
in advance shall be made monthly or quarterly and as may be agreed by the 
Public Printer and the department or establishment concerned. 


The Certifying Officer expresses doubt as to the legality of paying 
GPO invoices prior to audit because they do not identify the com- 
modities or services for which GSA is being billed, the unit price 
of the item, the shipping destination, or the customer purchase order 
number, although he recognizes that 44 U.S.C. § 310 (1970) expressly 
exempts bills submitted by the Public Printer from audit or certifica- 
tion in advance of payment. 

The statutory exemption of GPO bills from prepayment audit 
mandates prompt collection of accounts receivable established on the 
basis of bills to other Government agencies. Indeed, the Public Printer 
is entitled to payment not only prior to audit of his bill but, upon his 
written request, prior to completion of the work. Accordingly, written 
requests by the Public Printer for payment must be honored by GSA. 
Payment of an acceptable invoice may not be delayed in order to com- 
plete a prepayment audit. 

We note in this connection that the invoices appear to contain 
sufficient information to identify the items for which GSA is being 
billed, the quantity, and the unit price. For example, the copies of 
the two GPO invoices provided by the Certifying Officer specify the 
customer’s order number, which in both cases correctly corresponds 
to the numbers of the GSA requisitions being filled (copies of which 
were also provided). By referring back to the requisitions, GSA can 
determine the nature of the order and the intended shipping destina- 
tions. The total quantity and total price are given on the invoices. 
Unit price can be determined from that information. Thus, the invoices 
in question would appear to constitute acceptable invoices for purposes 
of payment prior to audit. 

Once payment has been made, as required by the statute, any de- 
ficiency or discrepancy which GSA may discover in the course of 
verifying receipt of goods or services from GPO may be adjusted 
either by agreement with the Public Printer pursuant to 44 U.S.C. 
§ 310 (1970) in the case of advance payments or, in the case of a dis- 
puted bill, by submitting the bill together with the applicable docu- 
ments and reports to the Claims Division, United States General Ac- 
counting Office, Washington, D.C. 20548, for settlement in accordance 
with 7 GAO § 8.4(1) (c) (October 1, 1967). 
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[ B-189806 J 


Details—Extensions—Civil Service Commission Approval—Sched- 
ule C Positions 

Federal Trade Commission (FTC) questions whether it may grant a retro- 
active temporary promotion for an extended detail of a GS-14 competitive serv- 
ice employee to a GS-15 Schedule C position where an extension of the detail 
was not obtained. Since General Schedule position at grade GS-15 and below in 
beth the competitive service and excepted service are covered by our Turner- 
Caldwell decision, 55 Comp. Gen. 589 (1975), FTC has authority to grant the 
employee a retroactive temporary promotion and backpay pursuant to the con- 
ditions set forth in that decision. 


In the matter of Leonard J. McEnnis, Jr.—Federal Trade Commis- 
sion—extended detail to Schedule C position, September 23, 1977: 


This action involves a request for an advance decision from Mr. 
James A. Williams, Director, Division of Budget and Finance, Fed- 
eral Trade Commission (FTC), as to whether a retroactive temporary 
promotion authorized by our 7urner-Caldwell decision, 55 Comp. Gen. 
539 (1975), and our Reconsideration of Turner-Caldwell decision, 56 
Comp. Gen. 427 (1977), may be granted to Mr. McEnnis, a grade GS- 
14 civilian employee in the competitive service, who served in an acting 
capacity for an extended period in a grade GS-15 Schedule C position 
in the excepted service. 

On January 8, 1976, the grade GS-15 position, Director of Public 
Information, designated a Schedule C exception from the competitive 
service in 5 C.F.R. § 213.3334(b), became vacant by resignation of the 
incumbent. Mr. McEnnis, a grade GS-14 employee in the competitive 
service, was designated Acting Director by competent authority on 
January 12, 1976, and he served in that position until April 23, 1977, 
and performed the full range of duties of the higher grade position. No 
extension of the detail was ever obtained. The FTC questions whether 
it has authority to grant the retroactive temporary promotion with 
backpay claimed by Mr. McEnnis. In this connection, the record shows 
that the Civil Service Commission (CSC) authorized the continuation 
of the GS-15 position in the excepted service if it was filled by March 
8, 1976. The position was not filled on a permanent basis by the speci- 
fied date and FTC requested a 60-day extension to continue the excep- 
tion on March 24, 1976. The record does not show whether the extension 
was granted by the Commission. 

Our Turner-Caldwell line of decisions holds that employees detailed 
to higher grade positions for more than 120 days, without CSC ap- 
proval, are entitled to retroactive temporary promotions with backpay 
for the period beginning with the 121st day of the detail until the detail 
is terminated. The rationale of those decisions is that an agency has 
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no discretion to continue employee details beyond 120 days without 
CSC’s approval. When an agency continues a detail without authority, 
corrective action in the form of a retroactive temporary promotion 
with backpay is required as of the 121st day of the detail, for the em- 
ployee, provided the employee was otherwise qualified and could have 
been temporarily promoted into the position at that time. 

The Commission has promulgated implementing guidance for our 
Turner-Caldwell line of decisions in CSC Bulletin No. 300-40 dated 
May 25, 1977, Subject: GAO Decision Awarding Backpay for Retro- 
active Temporary Promotions of Employees on Overlong Details to 
Higher Graded Jobs (B-183086). Paragraph 8B of CSC Bulletin No. 
300-40 is relevant to the issue before us and provides as follows: 


B. Scope of Commission instruction. The Commission’s instruction for securing 
prior approval for continuation of details beyond 120 days relates only to details 
within the same agency of employees serving in competitive positions and, in the 
excepted servce, positions under the General Schedule. Since the GAO decision 
follows the Commission's instruction, it would not apply to positions beyond that 
scope, e.g., Postal Service jobs. 


Inasmuch as the Schedule C position here involved was in the ex- 
cepted service under the General Schedule, our 7’urner-Caldwell line 
of decisions would be apposite. However, the record indicates there is 
a question whether the GS-15 position was in the excepted service 
because there is no evidence of CSC approval of FTC’s request to con- 
tinue the excepted status of the position. In this connection, 5 C.F.R. 
§ 213.3301b states that the exception from the competitive service for 
certain Schedule C positions, including the position involved here, is 
revoked when the position has been vacant for 60 calendar days or 
more. When the exception is revoked, the position merely reverts to the 
competitive service. Accordingly, the revocation would not have ef- 
fected Mr. McEnnis’ entitlement to a retroactive temporary promotion 
with backpay since General Schedule positions at GS-15 and below of 
both the competitive service and excepted service are covered by our 
Turner-Caldwell decisions. 

Consequently, FTC has authority to grant Mr. McEnnis a retroac- 
tive temporary promotion to grade GS-15 for the period indicated 
above. Backpay should be computed in accordance with instructions 
contained in 5 C.F.R. Part 550, subpart H. 


[ B-153331 J 


Pay—Additional—Hazardous Duty Generally—More Than One 
Duty 


A member of the uniformed services is entitled to dual payments of hazardous 
duty incentive pay, provided he is required to perform specific multiple hazard- 
ous duties in order to carry out his assigned mission and otherwise meets the 
criteria established by departmental regulations. 37 U.S.C. 301(e) (1970) and 
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Executive Order No. 11157, June 22, 1964, as amended. However, such duties 
need not be performed simultaneously or in rapid succession as was stated in 44 
Comp. Gen. 426 and 43 id. 667 which, to that extent, will no longer be followed. 


Pay—aAdditional—Parachute Duty—Pararescue 


Air Force pararescue team members may qualify for hazardous duty incentive 
pay as aerial crewmembers, provided they are an integral part of an aircrew 
contributing to the safe and efficient operation of an aircraft, and their flight 
duties are not merely incidental to their duties involving parachute jumping. 37 
U.S.C. 301(a) (1970). 


Pay—Aviation Duty—Double Incentive Pay 


While the Department of Defense Military Pay and Allowances Entitlements 
Manual currently prohibits dual payment of hazardous duty incentive pay to 
pararescue team members who perform aircrew duties and no other hazardous 
duty in addition to flying and parachute jumping, those regulations may be 
amended to authorize dual incentive payments to them; however, whether the 
regulations should be so amended is ultimately a matter for evaluation and 
determination by appropriate Defense Department authorities. 


In the matter of the Department of Defense Military Pay and Allow- 
ance Committee Action No. 533, September 26, 1977: 


This action is in response to a letter dated January 17, 1977, from 
the Assistant Secretary of Defense (Comptroller) requesting an 
advance decision concerning the entitlement of Air Force pararescue 


members to dual hazardous duty incentive pay (HDIP), in the cir- 
cumstances described in Department of Defense Military Pay and 
Allowance Committtee Action No. 533, enclosed with the submission. 

The discussion in the Committee Action indicates that 37 U.S.C. 
301(a) authorizes incentive pay for the performance of hazardous 
duty, including the performance of parachute jumping as an essen- 
tial part of military duty and the performance of frequent and regu- 
lar participation in aerial flights as an enlisted crewmember. It is 
also indicated that while 37 U.S.C. 301(e) permits dual entitlement 
to HDIP, the Department of Defense has taken the position that 
pararescue members are not entitled to dual payment because their 
duties (crewmember and parachutist) are not regarded as being 
interdependent. 

In the Committee Action discussion it is stated that because of the 
Southeast Asia conflict, many unit operational changes in the mission 
of rescue and recovery were adopted. These changes, in the opinion 
of the Secretary of the Air Force, necessitated a reevaluation of the 
duties performed by pararescue members. As a result of these changes 
and the reevaluation of the role of pararescue members, it is said the 
Secretary of the Air Force exercised the authority granted him to 
designate pararescue members as “primary” crewmembers. Accord- 
ingly, pararescue members are now being placed on permanent aero- 
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nautical orders as “primary” crewmembers in accordance with Air 
Force Regulations 35-13, 10-7, and 60-1 to fill authorized positions 
which require them to perform certain described flight duties. They 
are also placed on orders as qualified Air Force parachutists under 
Air Force Regulations 35—5, 10-7, and 60-1, as a prerequisite to filling 
authorized pararescue positions. The duties performed by pararescue 
members are said to be those of crewmembers and parachutists. Both 
duties, the Air Force asserts, are interdependent and essential to 
accomplishing the mission of search and rescue. 

The discussion in the Committee Action indicates Air Force au- 
thorities believe pararescue personnel perform two distinct yet inter- 
dependent hazardous duties in rapid succession, thus meeting the 
requirements for entitlement to dual HDIP. However, the Committee 
expresses doubt as to whether the duties performed by such personnel 
are crewmember duties which would qualify for HDIP and if so, 
whether they are sufficiently interdependent with parachuting so as 
to qualify such members for dual HDIP in light of previous decisions 
of this Office, citing 43 Comp. Gen. 667 (1964) ; 44 Comp. Gen. 426 
(1965) ; and 47 Comp. Gen. 728 (1968). 

Based on the foregoing, the following question is presented : 

Are Air Force pararescue personnel, who are designated as both crewmembers 
and parachutists under regulations prescribed by the Secretary of the Air Force, 
performing two hazardous duties for the purpose of entitlement to dual Haz- 


ardous Duty Incentive Pay (HDIP) under 37 U.S.C. 301(e) and Section 112 of 
Executive Order 11157, as amended? 


Section 301 of title 37, United States Code (Supp. IV, 1974), pro- 
vides in pertinent part that : 


(a) Subject to regulations prescribed by the President, a member of a uni- 
formed service who is entitled to basic pay is also entitled to incentive pay, in 
the amount set forth in subsection (b) or (c) of this section, for the performance 
of hazardous duty required by orders. For the purposes of this subsection, 
“hazardous duty” means duty— 

(1) as an enlisted crewmember, as determined by the Secretary concerned, 
involving frequent and regular participation in aerial flight ; 
ok ok oe oe * * * 


(6) involving parachute jumping as an essential part of military duty; 
3K of °K a * * * 


(e) A member is entitled to not more than two payments of incentive pay, 
authorized by this section, for a period of time during which he qualifies for 
more than one payment of that pay. 


Executive Order No. 11157, June 22, 1964, as amended, provides in 
pertinent part as follows: 


Sec. 112. Under such regulations as the Secretary concerned may prescribe, a 
member who performs multiple hazardous duties under competent orders may 
be paid not more than two payments of incentive pay for a period of time during 
which he qualifies for more than one such payment. Dual payments of incentive 
pay shall be limited to those members who are required by competent orders to 
perform specific multiple hazardous duties in order to carry out their assigned 
missions. 
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Sec. 113. The Secretaries concerned are hereby authorized to prescribe such 
supplementary regulations not inconsistent herewith as they may deem necessary 
or desirable for carrying out these regulations, and such supplementary regula- 
tions shall be uniform for all the services to the fullest extent practicable. 


Various regulations and policy statements initially issued by the 
Secretaries of the military departments concerning entitlement to 
dual payment of hazardous duty pay have been compiled in and 
superseded by paragraph 20305 of the Department of Defense Mili- 
tary Pay and Allowances Entitlements Manual (DODPM), which 
provides in pertinent part that: 

Members who qualify for incentive pay for more than one type of hazardous 
duty may receive no more than two payments for the same period. Dual incen- 
tive pay is limited to those members required by orders to perform specific 
multiple hazardous duties necessary for successful accomplishment of the mis- 
sion of the unit to which assigned. A member who is under competent orders to 
perform more than one hazardous duty, but is entitled to only one type of 
incentive pay, may receive payment for the hazardous duty for which the higher 
rate of incentive pay is authorized, even though that hazardous duty is not the 
primary duty of his current assignment. 

a. Conditions of Entitlement. The hazardous duties for which dual incentive 
pay is made must be interdependent and performed either simultaneously or in 
rapid succession while carrying out the duties required to accomplish the mission 
of the unit involved. Members must meet minimum requirements for each of the 


hazardous duties, except when injury or incapacity as the result of performance 
of hazardous duty is involved. 


* * * * * * * 


ec. Types of Duties That Do Not Qualify Members for Dual Payment of Incen- 
tive Pay. The following are examples of duties not performed interdependently 
and for which dual incentive payments are not authorized. 


* * * * * * * 


(3) Pararescue team members who perform aircrew duties and no other haz- 
ardous duty in addition to flying and parachute jumping. 


Since paragraph 20305, DODPM, expressly provides that parares- 
cue team members, who perform aircrew duties and no other hazard- 
ous duty in addition to flying and parachute jumping are unqualified 
for dual HDIP, such dual payments to the members in question 
are clearly prohibited by the current regulations. We therefore regard 
the question presented in this case as being whether the pararescue 
personnel performing the duties described may be classified as both 
primary aircrew members and primary parachutists under 37 U.S.C. 
301(a), and if so, whether the DODPM may be amended under 37 
U.S.C. 301 (e) to permit the dual payment of HDIP to them. 

With regard to the eligibility of pararescue personnel to qualify as 
aircrew members as well as parachutists under 37 U.S.C. 301(a), we 
have previously expressed the view that in order to be entitled to 
incentive pay for hazardous duty as an enlisted crewman involving 
frequent and regular participation in aerial flight, a member must ac- 
tually perform the duties of a crewmember, whose regular flight duties 
contribute to the safe and efficient operation of an aircraft. If he is 
flying as a passenger or as a person being transported to an air posi- 
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tion from which he may perform his assigned duties as observer, 
parachutist, high altitude tester of aviation equipment, etc., a right to 
flying pay is not established. See 47 Comp. Gen. 728, supra; B—164186, 
August 15, 1969. 

Clearly, members whose primary duties involve parachute jumping 
must necessarily participate in aerial flights. It may reasonably be 
expected of them that during such flights they will not be passive 
passengers only, but rather will lend such assistance to the crew as 
they can (in guiding the aircraft to the jump zone, etc.) and also 
will be prepared for emergency situations. It is, therefore, apparent 
that some of the described in-flight duties of pararescue team members 
are primarily incidental to preparing for a successful pararescue 
jump and are insufficient in themselves to justify crewmember status. 

However, 37 U.S.C. 301(a) (1) grants the service Secretary con- 
cerned the discretionary authority to determine who shall be classified 
as an enlisted crewmember. If these individuals are, in fact, acting 
as an integral part of an aircrew in accomplishing assigned pararescue 
missions, we believe that payment of HDIP as crewmembers is ap- 
propriate. 

With respect to the matter of amendment of the DODPM to permit 
dual payments of HDIP to these members, it is to be noted that 37 
U.S.C. 301(e) and Sections 112 and 113 of Executive Order No. 11157 
give the service Secretaries broad discretion in the promulgation of 
regulations. The sole restriction, contained in Section 112 of the Ex- 
ecutive order, is that dual payments of incentive pay shall be limited 
to those members who are required by competent orders to perform 
specific multiple hazardous duties to carry out their assigned missions. 

In our decision 43 Comp. Gen. 667, swpra, involving the position of 
Forward Air Controller, we observed that departmental regulations 
had at that time not yet been promulgated, and we stated on page 
669, that: 


..* * * Since neither the law nor the Executive order fixed when, in an other- 
wise proper case, dual incentive pay should commence, when it should terminate, 
the amount of the required dual hazardous duty that must be performed in 
carrying “out their assigned missions,” the type of orders requiring such dual 
hazardous duty and who may issue them, etc., the absence of explicit and com- 
prehensive administrative regulations leaves uncertain many basic matters which 
necessarily would be for consideration in acting on any claim for dual incentive 
pay. 
We then expressed the view that in the absence of such regulations, 
forward air controllers were not entitled to dual HDIP as pilots and 
parachutists, particularly since no explanation had been furnished as 
to how parachute jumping was necessary to maintain a forward air 
position. 

In our decision 44 Comp. Gen. 426, supra, we considered a case in- 
volving a Marine Corps member who performed two hazardous duties 
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(airerewman and pressure chamber observer) at separate times and 
concluded that he did not qualify for dual HDIP under the Executive 
order and then existing Navy directives, which made dual HDIP en- 
titlement contingent upon the multiple hazardous duties being “in- 
terdependent.” We noted therein that since the Navy directives did not 
cover the particular situation presented, it was our view that the 
regulatory provisions, interpreted in light of the legislative history 
of 37 U.S.C. 301(e), required the “interdependent” hazardous duties 
be performed concurrently or in rapid succession, thus precluding pay- 
ment of dual HDIP to the member in that particular case under the 
regulations then in effect. 

In our decision 47 Comp. Gen. 728, supra, we expressed the view 
that parachutists, who performed minor in-flight duties incidental 
to their primary duties involving parachute jumping, were not en- 
titled to dual HDIP, since their in-flight duties were insufficient to 
justify entitlement to flight pay in addition to parachute pay and 
they were not actually performing multiple hazardous duties. 

Taken together, these decisions cited in the Committee Action 
demonstrate only, that under 37 U.S.C. 301(e) and the Executive 
order, a member is entitled to dual HDIP, provided he is required to 
perform specific multiple hazardous duties in order to carry out his 
assigned missions and otherwise meets the criteria established by im- 
plementing administrative regulations. It is to be further noted that 
when decisions 43 Comp. Gen. 667, supra, and 44 Comp. Gen. 426, 
supra, were rendered, the implementing regulations were either non- 
existent or were vague and nondefinitive, and we had little alternative 
but to place heavy reliance on the legislative history of 37 U.S.C. 
301(e) in our decisions concerning dual HDIP entitlement in those 
particular cases. That legislative history indicates Department of De- 
fense authorities assured Congress that the statutory provision would 
be implemented by regulation in such a way as to prevent any pos- 
sible abuses, and the examples given as illustrative of the type of 
multiple hazardous duties which would give rise to entitlement to dual 
incentive pay suggested that dual payments would be authorized only 
in certain limited cases. However, as previously indicated, the law 
and Executive order give Department of Defense authorities and not 
this Office the broad discretionary responsibility for formulating ap- 
propriate regulations concerning dual HDIP entitlement. 

Situations in which dual HDIP payments are authorized must be 
limited to those in which the multiple hazards are required in the per- 
formance of the member’s assigned mission. However, we do not now 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 989 


believe that 37 U.S.C. 301(e) must be so strictly interpreted as to 
limit payment of dual HDIP to situations in which both hazardous 
duties are performed simultaneously or in rapid succession if both 
duties are an integral part of the member’s assigned mission. To the 
extent that the views expressed in 44 Comp. Gen. 426, supra, are in- 
consistent with this determination, that decision will no longer be 
followed. 

In the present case, while current regulatory provisions prohibit 
dual payment of HDIP to the members performing the duties de- 
scribed, it is our view that if such members are required to carry out 
specific multiple hazardous duties in order to accomplish their as- 
signed pararescue missions, as a result of which they incur an in- 
creased risk in the course of those missions, the DODPM may be 
amended under the law and Executive order to authorize dual pay- 
ments of hazardous duty incentive pay to them. Whether or not the 
regulations should be so amended is, however, ultimately a matter for 
evaluation and determination by the appropriate Department of De- 
fense authorities. 

The question is answered accordingly. 


[ B-188369 J 


Contracts—Procurements—Procedures—“Four-Step” Source Se- 
lection 


Since Department of Defense special test, “four-step” source selection procedures 
are comparable to source selection procedures of National Aeronautics and Space 
Administration (NASA), General Accounting Office (GAO) precedent derived 
from protests involving NASA’s prior negotiated procurements is of aid in re- 
solving issues under contested “four-step” procurement. 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Date Basis of Protest Made Known to Protester 


Protest against Army’s interpretation of “four-step” selection procedure and 
evaluation of proposals is timely under Bid Protest Procedures since protest was 
filed within 10 days from date protester learned of grounds giving rise to protest. 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Actions Not Requiring 


Based on review of areas of weaknesses and deficiencies in protester’s proposal, 
GAO cannot conclude that failure to probe areas resulted in noncompliance with 
statutory mandate for discussions since discussions in areas might have led to 
improper leveling of merit of technical proposals, especially as concerns design 
weaknesses and deficiencies which are clearly within offerors’ “competence, 
diligence, engineering and scientific judgment.” 
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Contracts—Negotiation—Offers or Proposals—Prices—Fixed— 


Technical Risk 


Based on review of voluminous record of technical evaluation, including assess- 
ment of technical risk associated with protester’s fixed-price proposal, GAO con- 
cludes Army technical assessments are rationally founded. 


Contracts—Negotiation—Fixed-Price—Technically Superior  v. 


Lower-Priced Offer 


Fixed-price contract may be awarded to higher-priced, but technically superior, 
offeror. Since agency’s position that higher-priced offerors’ proposals are techni- 
cally superior is supported, awards to offerors cannot be questioned. 


In the matter of the AiResearch Manufacturing Company of 
Arizona, September 27, 1977: 


AiResearch Manufacturing Company of Arizona, a division of The 
Garrett Corporation, has protested the award of contracts to AVCO 
Lycoming, Inc., and Detroit Diesel, Allison Division, Inc., under De- 
partment of the Army request for quotations (RFQ) DAAJ02-76- 
Q-0144. 

The United States Army Air, Mobility Research & Development 
Laboratory, Eustis Directorate, issued the RFQ in June 1976 for “ex- 
perimental, development, research, design, fabrication and test of an 
800 Shaft Horsepower Advanced Technology Demonstrator Engine.” 
The RFQ informed offerors that a firm, fixed-price contract type was 
contemplated for the work and that two contracts might be awarded. 

The procurement was selected for “evaluation and contractor award” 
under “four step source selection test procedures,” described below. Ap- 
propriate notice of the selection of this procurement for the “four step” 
process was set forth in the amended RFQ, as follows: 


The evaluation of all quotations received will be accomplished in accordance 
with the principles of proposal evaluation and “four-step” source selection pro- 
cedures. 


The RFQ further informed offerors that proposals would be evalu- 
ated in two major areas: (1) Technical and (2) Financial and Manage- 
ment, with the Technical area considered to have the predominant 
weight. Under the “Technical” standard offerors were informed that 
quotations would be scored on the basis of “merit, general quality, re- 
sponsiveness to RFQ, technical approach, substantiating data, con- 
tractor’s statement of work, and adequacy of facilities.” Offerors were 
further informed that the “technical risk” of all proposed components 
would be evaluated. 

Five proposals, including one from AiResearch, were received on 
August 17, 1976. Army evaluators conducted a detailed analysis of 
the proposals. One offeror was found to be outside the competitive 
range for the procurement and was so informed. Financial proposals 
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were then obtained from the remaining offerors in the competitive 
range. 

The Army informs us that “meaningful discussions” were then held 
with the remaining four offerors—including AiResearch. The Army 
further informs us: 


* * * Questions were discussed with offerors. Upon receipt of the offerors’ re- 
sponse to these discussions the evaluation process continued. 

The Procurement Advisory Board met and was satisfied with the results of 
the ‘‘meaningful discussions” with the four contractors, and concluded that 
no further discussions (with exception of one offeror not relevant here) were 
needed prior to requesting “Best and Final offers.” “Best and Final offers” 
were requested with a closing date of 13 December 1976. Upon receipt the pro- 
posals were evaluated in accordance with Step 3 procedures. AiResearch was 
advised on 20 December 1976 of its non-selection for final negotiations under 
Step 4. The PAB concluded that the AiResearch proposal program was considered 
one of very high technical risk. 

Negotiations (Step 4) commenced with the remaining two offerors and awards 
were made after extensive review of AVCO Lycoming and Detroit Diesel Allison 
on 28 January 1977, with effective date of contracts 1 February 1977. 

AiResearch requested and was granted a debriefing at the Eustis Directorate, 
USAAMRDL on 2 February 1977. * * * 


The reasons why the Army selected AVCO and Detroit Diesel— 
notwithstanding the companies’ higher (an average of 11 percent) 
proposed prices compared to AiResearch’s proposed price—are con- 
tained in various documents in the Army reports. The contracting 
officer informs us that “AiResearch was judged to have lower engine 
performance with a higher risk of achieving this performance than 
either of the two successful offerors.” By contrast, “both AVCO and 
Detroit Diesel,” the contracting officer continues, “were evaluated to 
have less risk, with better engine performance in terms of horsepower 
and fuel consumption.” The Army’s counsel has also informed us that 
the “proposals of AVCO and Detroit Diesel were considered techni- 
cally superior to the protester’s” and that the “final conclusion of the 
Government evaluators was that the protester’s lower price did not 
justify the high technical risk and [that] * * * he would be unable to 


meet program objectives within the contemplated time schedule.” 
Subsequent to the February 2 debriefing we received (on February 
11) AiResearch’s protest. AiResearch’s initial grounds of protest were: 


The contracting agency failed to properly evaluate AiResearch’s proposal by 
neglecting its duty to conduct meaningful discussions in all areas in which AiRe- 
search received less than maximum credit. 

The contracting agency assigned “weaknesses” and “deficiencies” to AiRe- 
search’s proposal in an arbitrary manner. 

The contracting agency placed undue emphasis on its subjective judgment 
of potential technical risk, even though AiResearch’s proposal must have been 
considered technically acceptable since AiResearch was solicited for a “best and 
final offer.’’ It is pointed out that the solicitation contemplated a firm fixed price 
contract under which the contractor would assume full cost responsibility and a 
legal contractual obligation to perform as proposed. 

The contracting agency, as a result of failing to properly evaluate AiResearch’s 
offer, abused its administrative discretion by awarding subject contracts at 
prices $1,500,000 (13.3%) and $1,170,000 (9.9%) higher than that proposed by 
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AiResearch, either of which represents a material increase in direct cost to 
the Government for this procurement.* 


AiResearch was told at the debriefing that its proposal, while con- 
sidered to be in the competitive range, was not selected for award 
“due to the cumulative impact of a number of ‘molehills’ [ weaknesses ] 
rather than for any single compelling reason.” AiResearch criticized 
in detail the Army’s technical evaluation. The criticism contested the 
Army’s assignment of deficiencies and weaknesses ratings given to 
various parts of AiResearch’s proposal. These contested ratings and 
the Army’s reply (as developed in subsequent reports submitted by the 
Department) to the criticisms are summarized under the captioned 
headings listed below: (A considerable amount of documentation sub- 
mitted by the Army may not be discussed in this decision because it is 
classified; however, we have reviewed all the material in developing 
this decision. ) 

Deficiencies 
AiResearch Army 
(1) inlet particie separator—AiRe- (1) The Department insists that 
search should not have been criti- AiResearch has not designed, 
cized for lack of previous sepa- fabricated, and tested the 
rator experience because the com- separator for a turbine engine. 
pany’s proposal clearly stated 


that it had the required experi- 
ence. 


(2) combustor—AiResearch’s com- (2) Notwithstanding the com- 
bustor design, contrary to the pany’s attempts to justify its 
Army’s view that it is undevel- design by restating much of 
oped and would require further the information previously 
development for acceptance, was submitted in the proposal, the 
adequately demonstrated in the Army is still of the opinion 
company’s proposal and derived that the proposed design is 
from a highly developed similar undeveloped. 
combustor. 


*The Army argues that the protest is untimely filed under our Bid Protest Procedures 
(4 C.F.R. § 20.2(b) (1) (1977)) because the Army views the protests as one against the 
propriety of the “four step process.” Since the four-step process was announced in the 
solicitation, the Army is of the view that AiResearch’s protest should have been filed prior 
to the closing date for proposals rather than after award. We disagree. The protest is not 
one against the propriety of the process as such but against the way the Army interpreted 
the process and evaluated proposals. These bases of protest were not known until the 
February 2 debriefing. Since the protest was filed within 10 days of that debriefing, the 
protest is timely. 4 C.F.R. § 20.2(b) (2) (1977). 
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Deficiencies—Continued 





AiResearch 

(3) bearings, seals, shafting—Even 
if the Army’s finding that seal 
buffering recovery pressure is not 
effective, adequate pressures can 
be achieved by other means as 
shown in the proposal. Pressure 
for effective buffering appears to 
be a difference of opinion. 


(4) engine design—Contrary to the 
Army’s view that the design was 
deficient because of a large num- 
ber of cross-excitations in tur- 
bine and generator shafts, Ai- 
Research’s design either con- 
trolled cross-excitations by damp- 
ing, where possible, or properly 
accommodated cross-excitations 
which are inevitable. 


(5) engine performance—Although 
the Department insists that the 
engine will not meet the “600 
SHP” requirement, AiResearch’s 
calculations show that engine will 
produce “614 SHP.” Further, the 
Army’s estimate of compressor 
efficiency is in error. 

(6) development plans—Although 
the Army faulted AiResearch’s 
failure to specifically schedule a 
“gas generator test” during the 
engine test, AiResearch promised 
the test, if needed, would be con- 
ducted. 


(7) engine cost—Army erroneously 
projected (by 43 percent) certain 
elements of AiResearch’s engine 


Army 
(3) Reaffirms position that com- 
ponent is not shown to be 
effectively buffered. 


(4) The Army has information 
which indicates that the de- 
sign of bearing mounts in 
AiResearch’s proposal is un- 
predictable and, therefore, 
causes concern as compared 
with a design which does not 
have a large number of cross- 
excitations. 


(5) The Government extrapola- 
tion method used to get from 
the evaluated sea level per- 
formance to the test condition 
was exactly that ratio as pro- 
posed by AiResearch. Ai- 
Research’s approach will not 
meet the SHP requirement. 


(6) Neither the final statement 
of work nor the development 
plan states that gas generator 
testing would be continued 
after engine tests begin. Any 
verbal understandings were 
required to be included in the 
resubmission as was explained 
to AiResearch. 


(7) No new information was 
furnished which would 


change the original deficiency. 
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Deficiencies—Continued 





AiResearch 
costs beyond the 100th unit. Ai- 
Research is correct in saying that 
there are little changes in cost 
between the 100th and 300th unit. 


(8) management structure /qualifi- 
cations—Contrary to the Army’s 
view that AiResearch’s Rotary 
wing environment experience is 
limited, AiResearch does have 
adequate experience. 


(9) ‘“Personnel”—Contrary to the 
Army’s view that AiResearch’s 
IPS individual has no IPS ex- 
perience, AiResearch’s proposed 
employee is qualified and experi- 
enced. 


Army 
The Government cost evalua- 
tion method was applied uni- 
versally to all offerors. 


(8) The Army affirms its pre- 
vious position as to Ai- 
Research’s lack of experience. 


(9) Affirms judgment that in- 
dividual does not have any 
IPS experience. 


Weaknesses 


AiResearch 

(1) compressor—Contrary to the 
Army’s view that AiResearch’s 
compressor design is “high risk” 
even though “new and attractive,” 
AiResearch insists that it has 
demonstrated the design as shown 
in its proposal. 

(2) impeller performance — The 
proposed performance does not 
exceed demonstrated performance 
contrary to the Army’s view that 
proposed performance is consid- 
ered optimistic. 


(3) diffuser performance — Con- 
trary to the Army’s view that in- 
sufficient data was provided and 
that the performance is not with- 


Army 
(1) Affirms judgment that use 
of preswirl nozzles, instead of 
inlet guide vanes, to raise 
flight idle speed appears to 
be high risk. 


(2) The company possibly mis- 
understands the evaluation. 
Weakness is related to sea 
level static condition rather 
than evaluation while operat- 
ing at the 4,000 ft., 95° condi- 
tion. 


(3) No additional data has been 
provided to substantiate the 
proposed diffuser perform- 


ance. 
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Weaknesses—Continued 





AiResearch 

in the “state-of-the-art,” AiRe- 
search’s proposal lists diffuser 
tests which substantiate the capa- 
bility proposed. 

(4) gas generator turbine—Al- 
though the Army believes the 
assumed pumping losses due to 
cooling flow are optimistic, the 
AiResearch data establishes the 
validity of approach. The experi- 
ence documented in the AiRe- 
search proposal confirms that no 
additional performance penalties 
are justified. 


(5) power turbine—Notwithstand- 
ing Army’s evaluation that off-de- 
sign performance was optimistic, 
AiResearch has demonstrated the 
high probability of attaining the 
proposed performance objective. 
Therefore, prediction of the off- 
performance of the proposed tur- 
bine is well justified using AiRe- 
search’s calculation method. 


(6) bearings, seals, shafting— 
Notwithstanding the Army’s 
findings that cavity leakages are 
not developed and that one bear- 
ing’s life is marginal, AiRe- 
search’s design is sound. The po- 
tential for flow reversals has been 
anticipated. The bearing life 
meets RFP requirements and is 
not marginal. 


Army 


(4) The weak point stemmed 
largely from the axial turbine 
experience offered as substan- 
tiation for the radial turbine. 
No new information was of- 
fered to change the weak 
point. 


(5) The issue is that the off- 
design performance of a fan 
turbine does not directly ap- 
ply to the off-design perform- 
ance characteristics of a power 
turbine for a turboshaft en- 
gine. The constant mechanical 
speed operation of the power 
turbine spool of a turboshaft 
engine requires a different tur- 
bine operating line as com- 
pered to a turbofan engine 
where the fan spool operates 
free of RPM governing. 


(6) The proposed technique 
of pressure/flow control in the 
seal cavity was judged to be un- 
developed. AiResearch had 
originally stated the pressure to 
be 150 psia and subsequently 
changed this to 86 psia without 
any clear explanation of how 
the pressure drop would be ac- 
complished. In addition, the 
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Weaknesses—Continued 





AiResearch 


(7) engine design and con- 
troller memory—Notwithstand- 
ing that the Army felt there was 
weakness in the proposed excited 
modes and controller memory, 
the design is judicious. The sys- 
tem permits effective use of hy- 
draulic mounts and does not 
include a volatile memory. The 
volatile memory weakness could 
have been clarified in discussions. 
The Army’s concern with non- 
fundamental modes is not sup- 
ported by AiResearch experience. 


Army 

downstream flow paths de- 
scribed by AiResearch created a 
potential for flow reversals in 
opinion of the evaluators. The 
point now being made by AiRe- 
search, that the evaluators imis- 
understood the method of pres- 
sure reduction, has little bearing 
on the original weak point. 
AiResearch disagrees with the 
method used by the Government 
for bearing life calculation. The 
method used is widely accepted 
and was used universally with 
all proposers using the bearing 
loads proposed. All bearings 
except for the No. 3 bearing 
were calculated to have adequate 
life using the Government cal- 
culation techniques. 


(7) AiResearch confirms that 
certain portions of the engine 
performance and _ mechanical 
condition information would be 
lost upon shutdown. This loss 
of information was the basis of 
the weak point. Although multi- 
shaft engine designs with vibra- 
tion modes in the operating 
range are an accepted practice, 
the weak points were assigned 
due to the recognized difficulty 
in predicting bearing mount 
characteristics which could 
cause these self-excited modes 
to be of considerable concern 
later. A design which had no 
vibration modes within the op- 
eration range is desirable, par- 
ticularly in a helicopter instal- 
lation. 
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Weaknesses—Continued 


AiResearch 

(8) development plans—Since 
the RFP defines performance 
points at which performance data 
will be taken and the Army will 
approve test plans, the Army’s 
criticism that AiResearch’s pro- 
posal failed to specify demonstra- 
tion at specific power points lacks 
credibility. 


(9) engine cost—Although the 
Army criticized the proposal for 
providing a material list for the 
300th engine rather than data on 
the 100th engine, the RFQ did 
not clearly define the base quan- 
tity for the table. Further—con- 
trary to the Army’s view—the 
submission of two cost reduction 
targets was appropriate. Suf- 
ficient supporting cost informa- 
tion was also provided. 


Army 

(8) For the inlet thermal dis- 
tortion and heat rejection tests, 
the engine development plan 
does not specify demonstration 
at specific power points over a 
suitable range of interest. The 
final Statement of Work or De- 
velopment Plan does not ad- 
dress this specific area of con- 
cern. Any verbal understand- 
ings were required to be in- 
cluded in the resubmission as 
was explained to AiResearch. 


(9) The Design Monitoring 
Material List (DMML) is given 
for the 300th production engine, 
whereas the RFQ requests this 
data for the 100th engine. Al- 
though the RFQ did not spe- 
cifically speak to the DMML, 


all other cost information was 
requested for the 100th engine. 
AiResearch recommended that 
two DTUPC targets be estab- 
lished, one for low-risk, near- 
term production and one for a 
production period using tech- 
nologies yet to be developed. It 
was felt by the Government that 
the use of two targets would 
have been confusing. The RFQ 
specified the use of one target 
based on the engine design pro- 
posed for the ATDE program. 
The Preliminary Parts List 
(PPL) proposed for use in 
DTUPC tracking does not con- 
tain sufficiently detailed infor- 
mation on the elements that 
make up the reported costs in 
terms of labor and material. The 





DECISIONS OF THE COMPTROLLER GENERAL 


Weaknesses 


A iResearch 


(10) management structure/quali- 
fications—Army’s criticism that 
the decision maker in the project 
organization has not been identi- 
fied is not well founded. The pro- 
posal clearly shows the project 
engineer as the decision-maker. 


(11) personnel — Contrary to 
Army’s view, the proposed key 
combustion man is well qualified 
and should not be seen as having 
only minimum qualifications. 


Continued 


Army 

use of the PPL was proposed as 
a technique to assist in tracking 
the engine cost during the course 
of the ATDE program. Failure 
to break out the items on the 
list as to labor and material was 
considered a weak point in that 
less visibility would be avail- 
able to the analyst using the 
PPL during the course of the 
program. Information refer- 
enced in the offeror’s Supple- 
ment 2 has to do with the esti- 
mated cost of the proposed en- 
gine, not techniques to be used 
for cost tracking during the 
program. 


(10) The original concern was 
that it was not clearly indi- 
cated who had authority to 
make program decisions and 
major commitments. AiRe- 
search states that the Govern- 
ment was assured that the 
Project Engineer had _pri- 
mary technical responsibil- 
ity for the program, during 
the discussions of 3 Noy 76. 
No written clarification of 
the Management Proposal 
was made. Any verbal under- 
standings were required to be 
included in the resubmission 
as were explained to AiRe- 
search. 


(11) Most of the information 
given expanded on the back- 
ground of the proposed “key 
combustor man,” over and 

above the proposal resume. 
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Weaknesses—Continued 





AiResearch Army 

The basis of the weak point is 
that the originally submitted 
resume reflects that the pro- 
posed individual has mini- 
mum qualifications to act as 
the keyman in development of 
the ATDE combustor. 


“FOUR STEP” PROCEDURES 


The “four step” procedures referenced in the RFP and applied in 
the subject procurement were set forth in Defense Procurement Cir- 
cular #75-7, February 27, 1976, as follows: 


The Department of Defense is testing a new method of source selection for 
advanced, engineering, and operational systems development contracts on a se- 
lected number of procurements in each Military Department. 

This test is being conducted pursuant to instructions outlined in Section III.- 
D.5 of the attached DOD Directive 4105.62, “Selection of Contractual Sources 
for Major Defense Systems,” dated January 6, 1976 (Pages 20 thru 32 of this 
DPC). 

The following special test ASPR 3-805.3 language [Duplication of certain key 
provisions of the directions] is applicable only to those procurements involved 
in the test. 


3-805.3 Discussions With Offerors. 

(a) Except as provided in (b) below, all offerors selected to participate in 
discussions shall be advised of deficiencies in their proposals and shall be of- 
fered a reasonable opportunity to correct or resolve the deficiencies and to sub- 
mit such price or cost, technical or other revisions to their proposals that may 
result from the discussions. A deficiency is defined as that part of an offeror’s 
proposal which would not satisfy the Government’s requirements. 

(b) In discussing technical proposals for procurements involving advanced, 
engineering or operational systems development (see 4-101), contracting of- 
ficers shall apprise offerors selected to participate in discussions of only those 
identified deficiencies in their proposals that lead to a conclusion that (i) the 
meaning of the proposal or some aspect thereof is not clear, (ii) the offeror has 
failed to adequately substantiate a proposed technical approach or solution, or 
(iii) further clarification of the solicitation is required for effective competition. 
Technical deficiencies clearly relating to an offeror’s management abilities, en- 
gineering or scientific judgment, or his lack of competence or inventiveness in 
preparing his proposal shall not be disclosed. Meaningful discussions shall be 
conducted with the respective offerors regarding their cost/price proposals. Such 
discussion may include: 

(i) cost realism ; 

(ii) mathematical errors or inconsistencies ; 

(iii) correlation between costs and related technical elements, and other 
cost/price factors necessary for complete understanding of both the Gov- 
ernment requirement and the proposal for meeting it, including delivery 
schedule, other contract terms, and trade-off considerations (with support- 
ing rationale) among such elements as performance, design to cost, life cycle 
cost, and logistic support. Offerors shall be afforded a reasonable opportu- 
nity to correct or resolve deficiencies and submit revisions to either their 
technical or cost/price proposals. * * * 


The genesis of DOD’s “four step” procedures lies in similar proce- 
dures adopted several years ago (and used, with slight modification, 
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to the present time) by the National Aeronautics and Space Adminis- 
tration (NASA). (See, for example, NASA Procurement Regulation 
Directive 70-15, December 3, 1975, currently in effect.) In both pro- 
cedures there are statements as to the need to allow competitive-range 
offerors the opportunity for discussions of technical proposals to clar- 
ify or substantiate the proposal (or clarify the solicitation meaning 
when needed). Both procedures specifically prohibit discussions of 
technical weaknesses (NASA’s term) or deficiencies (DOD’s term) re- 
lating to an offeror’s lack of competence, diligence, inventiveness, or 
lack of management abilities, engineering or scientific judgment. 

Since the DOD procedures are, in the main, comparable to the 
NASA procedures, our decisions involving contested NASA procure- 
ments will be of aid in resolving the issues raised here. 

NASA/’s procedures were initially reviewed in our decision in B- 
173677, March 31, 1972 (summarized in 51 Comp. Gen. 621 (1972)). 
We recognized that, although the provisions of 10 U.S.C. § 2304(g) 
(1970) do not define the nature, scope or extent of the discussions re- 
quired by the statute, it was our view that the legislative history of the 
law evidenced a congressional intent that negotiations be conducted 
under competitive procedures to the extent practicable and that they 
be “meaningful by making them discussions in fact and not just lip- 
service.” 

We further observed : 


The many decisions cited by the parties to this protest, as well as others deal- 
ing with the matter of “discussions,” were not decided in a vacuum or intended 
to be merely abstract statements of law. They involved actual disputes concern- 
ing the conduct of negotiations for various services and supplies, ranging from 
maintenance services to sophisticated electronic equipment; the justifications for 
negotiation involved many of the 17 exceptions to formal advertising, including 
public exigency, research and development, and property or services for which 
it was impracticable to obtain competition; and the methods of contracting in- 
cluding fixed price and one of several cost reimbursement types. Necessarily, 
these varied procurements involved different considerations, requiring judgments 
as to the methods and techniques utilized in consummating the contracts. In 
recognition of these facts, we have not construed the requirement for “written 
or oral discussions” as an inflexible, stereotyped mandate unrelated to the par- 
ticular procurement involved. Thus, in many cases we have found that deficien- 
cies had to be pointed out in order to have meaningful discussions. On the other 
hand, in other cases, the facts ond circumstances called for a different conclu- 
sion. For example, in 50 Comp. Gen. 202 (1970), which NASA has cited as an 
instance where we held that the mere acceptance, in effect, of a late revision 
constituted discussions under 10 U.S.C. 2304(g), the issue was whether the other 
offerors should also be given an’ opportunity to revise their initial proposals. We 
stated that since “discussions” had been conducted with one offeror, discussions 
must be conducted with all offerors within the competitive range. In B—170297, 
May 26, 1971, also cited by NASA, the procurement called for a quantity of genera- 
tors on a firm fixed-price basis. Additional tests were required after the initial pro- 
posals were received, and the offerors were requested to submit revised prices 
to reflect these additional tests. Award was made after receipt of the revised 
prices. It was contended in part that these proceedings did not constitute “oral 
or written discussions” but rather the acceptance of an initial proposal without 
discussions. We disagreed with this contention but stated that, “we do not mean 
to discourage more extensive negotiations of price in similar situations nor to 
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imply that they would be inappropriate.” Thus, we have attempted to resolve 
these disputes not only in light of the circumstances of the particular procure- 
ment, but in recognition of the clear congressional mandate as evidenced by the 
legislative history of 2304(g), for competitive negotiations designed to obtain 
for the Government the most advantageous contract. 

Therefore, it is our view that whether the statutory requirement for discussions 
must include the pointing out of deficiencies, and the extent thereof, is a matter 
of judgment primarily for determination by the procuring agency in light of all 
the circumstances of the particular procurement and the requirement for competi- 
tive negotiations, and that such determination is not subject to question by our 
Office unless clearly arbitrary or without a reasonable basis. However, the statute 
should not be interpreted in a manner which discriminates against or gives pref- 
erential treatment to any competitor. Any discussion with competing offerors 
raises the question as to how to avoid unfairness and unequal treatment. Obvi- 
ously, disclosure to other proposers of one proposer’s innovative or ingenious solu- 
tion to a problem is unfair. We agree that such “transfusion” should be avoided. 
It is also unfair, we think, to help one proposer through successive rounds of dis- 
cussions to bring his original inadequate proposal up to the level of other ade- 
quate proposals by pointing out those weaknesses which were the result of his 
own lack of diligence, competence, or inventiveness in preparing his proposal. 

We think the propriety of the prohibition in NASA Procurement Directive 70-15 
against discussing “deficiencies” must be considered in the light of these problems. 
We think certain weaknesses, inadequacies, or deficiencies in proposals can be 
discussed without being unfair to other proposers. There well may be instances 
where it becomes apparent during the course of negotiations that one or more 
proposers have reasonably placed emphasis on some aspect of the procurement 
different from that intended by the solicitation. Unless this difference in the 
meaning given the solicitation is removed, the proposers are not competing on 
the same basis. * * * 


Despite our feeling that the Directive needed to be clarified, we were 
unable to conclude—based on analysis of the particular facts in- 
volved—that the negotiations had with the protester did not comport 
with the statutory mandate for oral or written discussions. Particular 
facts entering into thisconclusion were: 

(1) The protester had considerable “informal and formal contact” 
regarding technical requirements of the procurement for a 1-year pe- 
riod prior to submitting a proposal ; 

(2) The procurement was for research and development and re- 
quested independent approaches substantiated by extensive data; 

(3) Many of the protester’s weaknesses resulted from failure to sub- 
mit backup data; 

(4) Written and oral discussions were in fact conducted although 
they did not include pointing out of deficiencies as such ; 

(5) Many of the technical questions asked did relate to areas later 
judged weak, although they were framed in the context of clarifica- 
tions; 

(6) The protester did submit substantial revisions to its proposals; 

(7) Although some informational deficiencies in one area of the 
protester’s proposal might have been the subject of “fruitful discus- 
sions,” any possible upgrading of the protester’s proposal in this one 
area would have been insignificant because the source selection official’s 
award decision was based primarily on a proper consideration—con- 
fidence in engine design—not involving this one area ; 





1002 DECISIONS OF THE COMPTROLLER GENERAL [56 


(8) The weaknesses in the protester’s proposal were deficiencies only 
in comparison with relative strengths of the selected company ; there- 
fore, discussions concerning deficiencies in comparative weaknesses 
would inevitably have involved technical “leveling” and “transfusion.” 

The observations made in B-173677, supra, have been used as guiding 
principles in deciding several other NASA protests. See, for example, 
Lockheed Propulsion Company ; Thiokol Corporation, 53 Comp. Gen. 
977 (1974), 74-1 CPD 339; Sperry Rand Corporation and others, 54 
Comp. Gen. 408 (1974), 74-2 CPD 276; Dynalectron Corporation, 
Lockheed Electronics Company, Inc., 54 Comp. Gen. 562 (1975), 75-1 
CPD 75; Management Services, Inc., 55 Comp. Gen. 715 (1976), 76-1 
CPD 74; Union Carbide Corporation, 55 Comp. Gen. 802 (1976), 76-1 
CPD 134. 

The procurement involved here contains similar facts to the circum- 
stances in B-173677, supra, namely: (1) both procurements were for 
research and development; (2) independent technical approaches to 
be substantiated by extensive data were sought; (3) discussions were 
in fact conducted although they did not include the pointing out of 
deficiencies as such; and (4) many of the protester’s weaknesses re- 
sulted from failure to submit backup data and were only weaknesses 
in relation to the contents of other superior proposals. Reviewing the 
areas of weaknesses and deficiencies, we cannot conclude that the fail- 
ure to probe the areas resulted in a failure to comply with the statutory 
mandate for discussions. Specifically, we cannot fault the position im- 
plicit in the Army’s report that discussions in the areas might have 
led to an improper “leveling” of the merit of technical proposals, espe- 
cially insofar as relates to design criticisms, which are clearly within 
the realm of an offeror’s “competence, diligence, engineering and scien- 
tific judgment.” Moreover—to use one of the tests for the absence of 
meaningful discussions mentioned in B-173677, supra—there is no in- 
dication that discussions should have been conducted to correct reason- 
able, albeit erroneous, interpretations of the company of some part of 
the solicitation. 


TECHNICAL ISSUE 


We have reviewed the Army’s technical evaluation of AiResearch’s 
proposal. Contrary to AiResearch’s view, we think the voluminous 
record of technical evaluation supports a conclusion that the Army 
fairly and impartially assigned ratings for the proposals involved. 
Although AiResearch obviously disagrees with the Army’s judgments 
on these complicated technical issues, we conclude that the Army assess- 
ments are rationally supported—including the assessment of technical 
risk associated with the AiResearch proposal. The mere fact that 
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AiResearch’s technically risky proposal was on a fixed-price basis— 
while fixing the immediate price of the work—does not eliminate the 
real possibility of needed adjustments in contract price that might be 
required by contract amendment to cure the performance problems 
associated with acceptance of a technically “risky” proposal. 


AWARDS AT PRICES HIGHER THAN THAT OF 
ATRESEARCH 





AiResearch’s final ground of protest relates to the Army’s deter- 
mination to award contracts at prices nearly 10 percent higher than 
AiResearch’s proposed price. AiResearch also says that the Army 
ignored its lower life-cycle costs compared to costs proposed in the 
successful quotations. We have held, however, that a fixed-priced 
contract may be awarded to a higher-priced, but technically superior, 
offeror. Bell Aerospace Company, 55 Comp. Gen. 244 (1975), and 
cases cited in text. Since we have not questioned the technical superior- 
ity of the selected offerors based on our review of the record, we can- 
not take exception to the higher prices contained in the awarded con- 
tracts. Moreover, contrary to AiResearch’s understanding, its proposed 
and evaluated life-cycle costs were not low in comparison to the 
selected offerors’ life-cycle costs. 

Protest denied. 

[ B-188971 ] 


Compensation — Promotions — Retroactive — Administrative Er- 
ror—Action Contrary to Agency Regulations 

Department of Labor seeks a ruling on legality of employee retroactive tempo- 
rary promotion that it effected when its intent to permanently promote and re- 
assign a GS-3 employee to a GS-4 position effective on August 4, 1975, was frus- 
trated through improper merit staffing procedures. Personnel actions may not be 
made retroactively effective absent an unjustified or unwarranted personnel 
action that deprived employee of vested right. Because employee had no vested 


right to a promotion, action was improper; however, erroneous payments may 
be waived under 5 U.S.C. 5584. 


In the matter of the Department of Labor, Employment Training 


Administration—retroactive temporary promotion, September 27, 


1977: 


This action involves a request from Mr. Albert J. Angebranndt, 
Administrator, Administration and Management, Employment and 
Training Administration (ETA), Department of Labor, Washington, 
D.C., for a ruling on the legality of a retroactive temporary promotion 
that ETA made on September 24, 1975, retroactive to August 4, 1975. 


251-675 O- 78-5 
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The legality of the retroactive temporary promotion was originally 
questioned by the Civil Service Commission (CSC) in its report on a 
review of ETA merit staffing actions in which it advised ETA to obtain 
a determination from this Office. 

The factual situation of the case is relatively uncomplicated. In early 
June 1975, a certain ETA office requested the personnel office to fill an 
entry level grade GS-4 clerical position. Several applications for the 
position were referred to that office for review, which resulted in the 
selection of a grade GS-3 employee. The Personnel Specialist who was 
servicing the request, reviewed the applications to insure that qualifica- 
tion requirements had been satisfied and then contacted the employee’s 
office and negotiated a release date of August 4, 1975. This action was 
erroneous in that agency merit staffing procedures had not been com- 
plied with as required by regulations. The error, however, was not rec- 
ognized by the Personnel Specialist, who subsequently went on emer- 
gency leave in late July 1975 for several days. Several weeks had 
elapsed when the agency detected the error. 

To correct this error, the personnel office formally announced the 
position under merit staffing procedures. It was decided to give the 
employee who had been erroneously placed in the position a retroactive 
temporary promotion to grade GS-4 effective as of August 4, 1975, to 
compensate her for not having been promoted when she was errone- 
ously placed into the position. As a result of questions raised by CSC 
concerning the legality of this action, a ruling is being requested from 
our Office. 

Our decisions have generally held that personnel actions, including 
promotions, may not be made retroactively effective absent an unjusti- 
fied or unwarranted personnel action that deprived an employee of a 
vested right granted by mandatory provision of law, regulation, or 
agreement. See 55 Comp. Gen. 42 (1975) and decisions cited therein. In 
the instant case, there does not appear to have been a mandatory pro- 


vision of law, regulation, or agreement that required the promotion of 


the employee in question on August 4, 1975, or on any other specific 
date. Accordingly, we have concluded that there was no authority 
under the Back Pay Statute, 5 U.S.C. § 5596 for the retroactive tem- 
porary promotion of the employee. 

However, in order to avoid undue hardship and inequity, erroneous 
overpayments made in connection with this retroactive temporary pro- 
motion may be considered for waiver under the provisions of 5 U.S.C. 
§ 5584 and 4 C.F.R. §§ 91.4 and 91.5, governing the standards for 
waiver of claims for erroneous payment of pay and allowances. 
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Contracts—Negotiation—Basic Ordering Agreements—Exclusion 
of Surplus Spare Parts 
Basic Ordering Agreements cannot be used to exclude surplus spare parts once 


procuring activity has been made aware of potential source of supply, especially 
where surplus parts are acceptable from item manufacturer. 


Contracts—Negotiation—Competition—Impracticable to Obtain— 
Surplus Spare Parts 
While Government may not have adequate data rights in parts to obtain com- 


petition from other manufacturers, assigned part number is sufficient to procure 
part from item manufacturer as well as surplus parts dealers. 


Advertising—Commerce Business Daily—Publication Require- 
ment—Prior to Ordering Under Basic Ordering Agreement 
Publication of synopsis in Commerce Business Daily must precede ordering 


under basic ordering agreement so as to allow potential bidders an opportunity to 
compete. Armed Services Procurement Regulation 1—1003.2. 


In the matter of D. Moody & Company, Inc., September 28, 1977: 


D. Moody & Co., Inc. (Moody), protests the procurement policies 
and procedures employed by the Department of the Army, United 
States Army Aviation Systems Command, in placing delivery order 
No. 3285 under Basic Ordering Agreement (BOA) No. DAAJO1- 
71-A-0303 with Sikorsky Aircraft, Division of United Technologies 
Corp. (Sikorsky). 

The synopsis of the proposed procurement appeared in the Com- 
merce Business Daily (CBD) on November 11, 1976. However, the 
award had been made on November 5, 1976. Moody contends it was 
wrongfully excluded from competition in two ways: (1) award before 
publication in the CBD precluded Moody from submitting a bid; and 
(2) sole-source procurement under the BOA avoided competition from 
surplus dealers. The parts Moody contends it would offer are new, 
unused, nondeteriorable surplus parts manufactured by Sikorsky and 
carrying the same part number as those ordered under the BOA. 

The Army has questioned the timeliness of the protest with regard 
to the allegation that the sole-source procurement under the BOA was 
improper as a restriction on competition. The Army contends that 
Moody’s original protest to it of November 11, 1976, complained only 
of the CBD synopsis procedure, while the protest of December 6, 1976, 
to this Office raised new issues. The interpretation the Army applies 
to Moody’s protest is overly narrow. Since Moody protested to this 
Office within 10 working days from receipt of the Army’s response 
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(received November 23, 1976), we consider the protest to have been 
timely filed on both issues. 

The essence of Moody’s protest is that where surplus dealers can 
provide the requested part from the same item manufacturers, an 
order against a BOA violates Armed Services Procurement Regula- 


tion (ASPR) § 3-410.2(c) (1976 ed.). It reads: 


(ec) Limitations. 


(1) Basic ordering agreements shall not in any manner provide for or imply 
any agreement on the part of the Government to place future orders or contracts 
with the contractor involved, nor shall they be used in any manner to restrict 
competition. 

(2) Supplies or services may be ordered under a basic ordering agreement only 
under the following circumstances: 

(i) If it is determined at the time the order is placed that it is impracii- 
cable to obtain competition by either formal advertising or negotiation for 
such supplies or services; * * * [Italic supplied.] 


Here, the procuring agency determined that Sikorsky was the only 
manufacturing source of supply, since adequate data or specifications 
were not available to compete the items from other manufacturing 
sources. The negotiation authority for the sole-source procurement 
was 10 U.S.C. § 2304(a) (10) as implemented by ASPR § 3-210.2 
(xiii) (1976 ed.). The determinations and finding supporting the 
negotiation authority states that the spare parts can only be identified 
by manufacturer’s part number since design data available is incom- 
plete to permit advertised bidding. This, of course, excludes surplus 
dealers, similar to Moody, from being considered as a source of supply 
even though the part proffered was manufactured by Sikorsky and 
is new, unused, nondeteriorable surplus. The anomaly occurs when the 
agency elects to procure surplus property only from the item manu- 
facturer (Sikorsky). We view the Army’s justification of excluding 
surplus dealers, in this instance, by asserting that the fact that parts 
bear the same number does not mean the parts are exactly the same, 
as unmeritorious. The assignment of part numbers sold to the Army 
is governed by Military Specification MIL-STD-100B dated Octo- 
ber 5, 1975. The Army contends that under paragraph 402-14 of 
MIL-STD-100B it would be possible to change the manufacturing 
process of a part or material without necessitating the assignment of 
a new part number. Sections 402.14 and 402.15 thereof differentiate 
changes requiring a new part number from those which do not as 
follows: 


402.14 Changes requiring new identification. Items shall be assigned new de- 
sign activity numbers different from the original identifying numbers under the 
following conditions: 

a. When an item(s)’ has been submitted. a new drawing number or part 
number as described in paragraph 402.10 shall be assigned when a part or 
assembly is changed in such manner that any of the following conditions occur: 

Condition 1. Performance or durability is affected to such an extent that 
superseded items must be discarded for reasons of safety or malfunctioning. 
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Condition 2. Parts, subassemblies, or complete articles are changed to such 
an extent that the superseded and superseding items are not interchangeable. 

Condition 3. When superseded parts are limited to use in specific articles 
or models of articles and the superseding parts are not so limited to use. 

Condition 4. When an item has been altered or selected (see paragraphs 
201.4.4 and 201.4.5). 

Condition 5. When interchangeable* repairable* assemblies contain a 
non-interchangeable part, the part number re-identification of the non- 
interchangeable part, of its next assembly and all the progressively high 
assemblies shall be changed up to and not including the assembly where 
interchangeability is re-established. 

b. When an item* is changed in such a way that it necessitates a correspond- 
ing change to an operational, self-test or maintenance test computer program 
the part number identification of the item and its next assembly and all pro- 
gressively higher assemblies shall be changed up to and including the assembly 
where computer-programs are affected. 

402.15 Changes not requiring new identification. When a part* or assembly is 
changed in such a manner that conditions of paragraph 402.14 do not oceur the 
part number shall not be changed. Under no condition shall the number be 
changed only because a new application is found for an existing part. When an 
item* has been furnished to the Government the applicable part number shall 
not be changed unless conditions in paragraph 402.14 apply. However, when a 
design activity desires to create a tabulated listing or a standard because of a 
multiple application of an item the foregoing need not apply. The superseded 
drawing will identify the document which superseded it. 

Any change which did not require a new part number would, by 
definition, be de minimus and not in and of itself require the purchase 
of the newer part. Here, the part has not been changed without being 
assigned a new part number. Based on the above it is clear that a part 
from an item manufacturer may be procured by the part number 
only—just asthe Army did in placing the order under the BOA. 

The Army’s real concern appears to be over accepting surplus prop- 
erty without being capable of inspecting the parts so as to insure 
quality and conformance. The case at liand is somewhat unique. Here, 
Moody can offer a new, unused, nondeteriorable part from Sikorsky, 
identified by the same part number. While the Army has a legitimate 
concern relative to what, where, when, why and how an item became 
surplus, such concern without more is not sufficient to preclude pro- 
curement of surplus parts from surplus dealers. With regard to the 
effect which limited data rights bear on inspection, Sikorsky is re- 
quired by the BOA to establish and maintain a quality control pro- 
gram to assure adequate quality throughout all stages of manufacture. 
Sikorsky is also required to maintain records of all inspection work. 
The Navy has the responsibility to assure that Sikorsky’s quality con- 
trol program meets the requirements. The Navy’s inspection, in 
accordance with NAV AIR FIELD Administration MANUAL 
4330.16, includes spot checking the product, auditing inspection rec- 
ords and visual checking of the manufacturing process. The Navy does 
not inspect an item after delivery from Sikorsky, although a limited 


visual inspection is made by field maintenance personnel prior to 
installation. Accordingly, the only distinction between surplus parts 
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from Moody’s shelves, as opposed to Sikorsky’s, is the necessity to 
update the historical data on the item since it left Sikorsky’s plant. 
Once this data has been supplied there is no distinction. Here, the part 
Moody would offer was purchased from the Government as surplus. 
Therefore, the part has passed all the inspection procedures the Army 
alleges must be performed prior to acceptance of the item. 

At the very heart of the controversy is the question whether the 
Government, after it has determined only one manufacturer can pro- 
duce the part, then, must search surplus sources in order to satisfy 10 
U.S.C. § 2304(g¢) and APSR § 3-210.2. Based on the information the 
Army had at the time the order was placed, the determination that 
it was impracticable to obtain competition was reasonable. It would 
be overly burdensome on the procurement system to require the 
procurement activity to ascertain in every instance the existence of a 
surplus dealer (assuming surplus parts were acceptable) before using 
a BOA. Such a procedure would contravene the very purpose of a 
BOA. See ASPR § 3-410.2(b). 

The problem encountered by Moody occurred when the synopsis of 
the order was published in the CBD after award. Timely synopsis is 
required by ASPR § 1-1003.2 (1976 ed.) so as to allow potential bid- 
ders an opportunity to compete. The publishing of a fait accompli 
does not allow alternate sources to bring their existence to the atten- 
tion of the Government. This, in effect, was in contravention of ASPR 
§ 3-410(c) (1) which prohibits using BOA’s to restrict competition. 

In the future the Army should timely publish the synopsis in the 
CBD in accordance with ASPR § 1-1003.2. If an alternate source of- 
fers the same item being procured under the BOA, free and open com- 
petition requires the Government to include the source, if surplus parts 
are determined to be acceptable. We can appreciate the legitimate 
concern of the Government in accepting surplus parts which have been 
outside the control of the manufacturer or the Government, which may 
have been abused or improperly stored. However, the procurement 
statutes and regulations generally contemplate obtaining maximum 
competition consistent with the Government’s actual needs. 

For the reasons stated above, we sustain the protest of Moody. 
However, since the orders under the BOA have been substantially 
completed, no remedial action is appropriate. 


[ B-188983 J 


Freedom of Information Act—Disclosure Requests—Contract 
Protests 


Propriety of disclosing contents of operating manuals prepared under earlier 
contracts is for resolution under Freedom of Information Act, 5 U.S.C. 552 et 
seq. (Supp. V, 1975). 
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Contracts—Negotiation—Competition—Incumbent Contractor— 
Competitive Advantage 


Protest based on competitive advantage enjoyed by incumbent contractors must 
fail where record indicates that basis for that advantage is prior development 
of operating procedures. There is nothing inherently objectionable in requiring 
offerors to explain their business approach to satisfying the solicitation’s re- 
quirements merely because this will be less difficult for those who have per- 
formed similar, or even identical, work in the past. 


Contracts—Data, Rights, ete.—Security Manuals 


Allegation that contracting agency should not have required security manuals 
because it lacks authority to approve contractors’ security manuals must fail in 
absence of basis for concluding that contracting agency may not evaluate and 
monitor compliance with established security requirements. 


In the matter of the Field Maintenance Services Corporation, 


September 28, 1977: 


Field Maintenance Services Corporation (FMSC) protests the 
award of any contract under Request for Proposals No. F34601-77- 
R-0971, issued by Tinker Air Force Base, Oklahoma, on the ground 
that the Government has not furnished non-incumbent offerors with 
data allegedly acquired by the Government under earlier contracts 
and which is necessary to the submission of competitive technical 


proposals. 

This solicitation involves the procurement of “Field Team Serv- 
ices” and such materials as are necessary to perform maintenance and 
modification of certain weapon systems and support equipment 
throughout the world. The solicitation contemplates contract awards 
to two offerors, based on an evaluation of proposals in three principal 
areas, the most important being the offeror’s management capability. 
Attachment A of the solicitation states, in part : 

MANAGEMENT CAPABILITIES 

The offerors must submit sufficient detailed information concerning manage- 
ment capability and experience. In so doing the following data should be pro- 
vided : 

* & * ES * * * 


B. Detailed and complete operating procedures (manuals) which will be im- 
plemented for each of the following areas: Quality Assurance, Production Plan- 
ning and Control, Safety and Security, and Control of Costs, such as non-pro- 
ductive time, travel, per diem, direct labor and material acquisition (which may 
in turn result in potential lower costs to the Government). 


FMSC contends that the Air Force has been furnished similar con- 
tractor operating manuals under previous contracts and has acquired 
unlimited rights in these manuals under Armed Services Procurement 
Regulation (ASPR) § 7-104.9(b) (vii), which gives the United States 
unlimited rights in manuals “prepared or required to be delivered” in 
connection with certain Government contracts. FMSC believes that, 
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unless these allegedly Government-owned manuals are made available 
to all offerors, the two incumbent contractors will have a substantial 
advantage in preparing their technical proposals. 

We understand that the propriety of turning these contractor man- 
uals over to prospective contractors is being resolved under the Free- 
dom of Information Act (FOIA), 5 U.S.C. § 552 et seg. (Supp. V, 
1975). A request by FMSC for the Quality Assurance Manual of one 
of the incumbent contractors was denied by the Air Force (except for 
Department of Defense Forms 48 and 49) because: 

With the exception of these Government publications [Forms 48 and 49], the 
Manual contains exclusively [contractor] documents that detail the business 
practices of [the contractor] in the performance of Air Force Field Team Con- 
tracts. The Manual is divided into four sections which contain the Standard 
Operating Practices, Personnel and Security Practices, Production Controls and 
Quality Assurance and Inspection Procedures of [the contractor]. Each section 
contains detailed operating instructions to [the contractor’s] employees for their 
performance of field team contracts, and as such, qualifies as that type of con- 


fidential commercial information that is exempted from disclosure by 5 U.S.C. 
552 (b) (4). 


The Air Force has advised the protester that judicial review of its 
denial is available under the FOTA and, in view of the fact the infor- 
mation sought by the protester appears to relate solely to the proposed 
manner of performance (i.e., offeror’s business practices), we find 
no basis for concluding that disclosure of contractor manuals, prior 
to resolution of possible FOTA litigation, would be appropriate. 

Furthermore, as we have indicated in the past, the fact that a firm 
may enjoy a competitive advantage by virtue of its status as an in- 
cumbent is not, in itself, grounds for objecting to a contract award 
to that firm. Houston Films, Inc., B-184402, December 22, 1975, 75-2 
CPD 404. There is nothing inherently objectionable in requiring of- 
ferors to explain their business approach to satisfying the solicitation’s 
requirements merely because this will be less difficult for those who 
have performed similar, or even identical, work in the past. 

Finally, the protester contends: 

The U.S. Air Force has no authority to request submission of security 


manuals for their approval. This task is performed by the Defense Contract 
Administration Services District in which the contractor is located. 


The Air Force advises us that the manuals required by the solicita- 
tion do not create new requirements but merely explain how the of- 
feror’s personnel will satisfy existing requirements for the handling 
of, in the case of security manuals, classified information. The protester 
provides no legal basis for its objection and we know of no reason to 
conclude that the Air Force is barred from requiring offerors to indi- 


cate their intended method of complying with security requirements. 
Furthermore, ASPR § 1-406(c) (li) contemplates that contract admin- 
istration offices will perform contract administration functions in con- 
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nection with classified contracts. Under the circumstances, we 
conclude that the Air Force acted reasonably in requiring the submis- 
sion of operating manuals for the purposes of evaluating the offerors’ 


management capabilities and of monitoring the performance of the 
awardees in accordance with their proposals. 
Accordingly, the protest is denied. 


[ B-189307 J 


Contracts—Protests—After Bid Opening—Timeliness 


While protest concerning failure to solicit bid from previous supplier was filed 
after bid opening, protest is considered timely because procurement was not 
properly categorized in Commerce Business Daily and it would not be fair to 
impose burden of discovering that fact within time constraints of General Ac- 
counting Office Bid Protest Procedures. 


Bids—Invitation for Bids—Cancellation—Resolicitation—Not 
Required 

In view of broad discretion permitted contracting officer in deciding whether 
to cancel invitation after opening, omission of bidder from bidder’s mailing list 
does not require cancellation and resolicitation of procurement where there is 
no evidence of conscious or deliberate effort by procurement activity to preclude 


bidder from competing. Significant effort to obtain competition was made and 
award will be made at reasonable price. 


Advertising—Commerce Business Daily—Procurement Not Prop- 
erly Categorized—Bid Opening Date Omitted 
Contention of protester concerning fact that synopsis of procurement in Commerce 


Business Daily (CBD) did not include bid opening date is academic because 
protester did not rely on CBD synopsis. 


In the matter of Culligan Incorporated, Cincinnati, Ohio, Septem- 


ber 29, 1977: 


Culligan Incorporated, Cincinnati, Ohio (Culligan) protests the 
proposed award of demineralizers by the Naval Sea Systems Com- 
mand (Navy) under Invitation for Bids (IFB) No. N00024-77-B- 
4285. 

Only one bid was received in this procurement which the Navy 
considers reasonable and which it proposes to accept. The procure- 
ment was synopsized in the Commerce Business Daily (CBD) on 
March 15, 1977, under CBD category 41 for “Refrigeration and Air 
Conditioning Equipment.” The protester claims that category 46 
“Water-Purification and Sewage Treatment Equipment” is a more 
appropriate category than refrigeration and air conditioning equip- 
ment. Culligan states that this misclassification prevented the firm 
from bidding in that it was unaware of the existence of this procure- 
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ment. Culligan maintains that only two of the suppliers on the bidders 
list are small businesses and that the remaining four firms on the list 
are either large businesses or do not manufacture or supply deminer- 
alizer equipment. Culligan questions whether the eight other firms re- 
questing solicitations represent the water treatment industry. There- 
fore Culligan contends that a representative cross section of the indus- 
try was not obtained, that the Navy failed to solicit a known supplier 
and that an up-to-date bidders list was not maintained. Culligan re- 
quests that the Navy cancel the IFB and readvertise the procurement. 

Culligan was a previous supplier of this equipment. However, 
through an oversight the Navy did not include Culligan on the bidders 
list. Rather, Culligan, Inc. of Northbrook, Illinois was listed and so- 
licited by the Navy. In this connection the Navy’s report states that 
the Illinois firm is believed to be the franchiser of the protester. While 
the protester’s attorney asserts that the protester is a “completely 
separate, independent and wholly distinct corporate entity,” we note 
that the bidder’s mailing list application submitted to Navy in August 
1975 lists the Illinois firm as an affiliate of the applicant. 

Initially the Navy argues that the protest is untimely, citing 4 
C.F.R. § 20.2(b) (1) (1977 ed.) of our Bid Protest Procedures which 
provides that protests against “alleged improprieties in any type of 
solicitation which are apparent prior to bid opening * * * shall be 
filed prior to bid opening.” The Navy states that notice of intent to 
procure in the CBD amounts to constructive notice to all parties who 
may be interested in the proposed procurement, even if the listing in 
CBD is incorrect. Apparently, the Navy believes that the misclassifi- 
vation is a defect of the solicitation which should have been raised 
prior to bid opening. 

Publication of a proposed procurement in the CBD generally con- 
stitutes notice of such fact for the purpose of satisfying the timeliness 
requirements of section 20.2(a) of our Bid Protest. Procedures, 4 
C.F.R. § 20 et seg., Non-Linear Systems, Inc., B-182636, February 12, 
1975, 75-1 CPD 91. However, the procurement was not properly cate- 
gorized and we could not fairly impose the burden of discovering that 
fact within the time constraints of our protest procedures even though 
others may have discovered it. 


The instant procurement was a 100 percent small business set-aside. 


The Navy admits that the procurement may have been mistakenly 
classified in CBD and that it inadvertently failed to include Culligan 
on the bidders list or send Culligan an IFB. Copies of the solicitation 
were sent to the six companies on the bidders list. Contrary to the con- 
tention of Culligan, the Navy believes that all of the firms listed either 
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manufacture or supply demineralizing equipment. In any event, the 
protester admits that at least two were potential suppliers. Further- 
more, eight other potential suppliers requested copies of the solicita- 
tion. The Navy has advised us that three of these firms also have 
demineralizing equipment. The protester, however, contends that none 
is a regular industry supplier. Navy proposes to acept the only bid re- 
ceived rather than resolicit for additional bids because it believes the 
bid received is reasonably priced. 

The authority vested in the contracting officer to decide whether or 
not to cancel an invitation and readvertise is extremely broad. Scott 
Graphics, Inc., et al., 54 Comp. Gen. 973 (1975), 75-1 CPD 302. How- 
ever, in exercising such authority the impact upon the integrity of 
the competitive bidding system must be considered and cancellation is 
permitted only for compelling reasons. Armed Services Procurement 
Regulation 2404.1 (1976 ed.). Generally, the propriety of a particular 
procurement must be determined from the Government’s point of view 
on the basis of whether adequate competition and a reasonable price 
were obtained, not upon whether every prospective bidder was afforded 
an opportunity to bid. 50 Comp. Gen. 565, 571 (1971). In the absence 
of probative evidence of a conscious or deliberate intent to impede the 
participation of a prospective bidder, the failure to receive a copy of 
the solicitation must be viewed as an inadvertence which generally 
does not provide a basis to cancel an invitation. 49 Comp. Gen. 707, 
709 (1970). 

The requirement that there be adequate competition normally is 
satisfied if competitive bids are received. However, we are aware of no 
legal requirement that no less than two bids must be received to per- 
mit a contract award. In our opinion there may be sufficient justifica- 
tion for award to the only bidder if there is a significant effort to 
obtain competition (cf. DeWitt Transfer and Storage Co., B-182635, 
March 26, 1975, 75-1 CPD 180), a reasonably priced bid is received 
and there is no deliberate attempt to exclude a particular firm. Al- 
though the receipt of only one bid and the failure to solicit the pro- 
tester in this case could justify a resolicitation, we cannot conclude 
that a contrary conclusion is an abuse of discretion. 

Here, the contracting officer determined that the only bid submitted 
was reasonable as to price. We understand that the price is in line with 
the prior contract price, allowing for inflation. Moreover, the record 
shows that the contracting officer had reason to anticipate that com- 
petitive bids would be received as a result of the fourteen solicitation 
packages furnished. Although the CBD synopsis was not properly 
categorized, it nevertheless generated inquiries from potential sup- 
pliers of the equipment. The public advertising together with the 
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solicitation of all firms on the bidder’s list was a significant effort to 
obtain competition and weighs heavily against any inference of an 
attempt to exclude the protester. Accordingly, we find no abuse of dis- 
cretion in this case. 

In its comments on the agency report, Culligan also argues that the 
synopsis appearing in the March 15, 1977 CBD was deficient because 
it failed to state the bid opening date. The synopsis indicated that the 
bid opening date was “not furnished.” Inasmuch as Culligan did not 
rely on the CBD synopsis it was not prejudiced by this defect and its 
protest in this regard is academic. 

Nevertheless, we believe that the misclassification of this procure- 
ment in CBD and the failure to provide all relevant information war- 
rants attention. Therefore we recommend that the Navy improve its 
CBD listing procedures to insure that procurements are properly 
synopsized in the future. 

For the reasons stated, the protest is denied. 


[ B-189721 J 


Leaves of Absence—Annual—Substitution for Restored Leave 


Employee with restored annual leave requested that absence be charged to 
restored leave account. Absence was instead charged to annual leave and em- 
ployee forfeited restored leave at end of 2 years. Agency erred in failing to charge 
restored leave account and should correct its records by substituting restored 
leave for annual leave. 


In the matter of Robert D. McFarren—failure to charge restored 
leave account, September 29, 1977: 


This action is in response to a request for an advance decision from 
Matilda T. Morton, Chief, Payroll Operations, Federal Energy Ad- 
ministration (FEA), regarding the restoration of forfeited leave 
to Robert D. McFarren, an FEA employee. 

The record indicates that due to the exigencies of public business, 
Mr. McFarren had forfeited annual leave which was restored under the 
provisions of 5 U.S.C. 6304(d) (Supp. V, 1975). This leave was placed 
in a restored leave account and was to be used by the end of leave year 
1976. See 5 C.F.R. 630.306 (1977). The record indicates further that 
prior to taking an extended vacation in July and August of 1976, Mr. 
McFarren asked his timekeeper to charge his restored leave account 
(146 hours) during his absence with the remainder of his vacation (30 
hours) to be charged to annual leave. Mr. McFarren signed the SF-71 


Application for Leave Forms under the assumption that his restored 
leave balance would be charged. When it appeared later that the en- 
tire 176 hours had been charged to annual leave, Mr. McFarren re- 
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quested a clarification and later an audit of his leave account. The 
audit was not completed until February 1977, at which time FEA de- 
termined that his restored leave account had not been charged and Mr. 
McFarren had forfeited 146 hours of restored leave. Mr. McFarren’s 
request for restoration was denied administratively. 

With the enactment of Public Law 93-181, 87 Stat. 706 (1973), 
5 U.S.C. 5551, annual leave which is forfeited under certain conditions 
may be restored to the employee and placed in a separate leave 
account. The Civil Service Commission guidelines for the implementa- 
tion of Public Law 93-181 are contained in Federal Personnel Manual 
Letter No. 630-22, January 11, 1974, and those guidelines provide 
that each agency shall establish recordkeeping and administrative 
procedures for restored leave accounts. The record before us indi- 
‘ates that, although FEA had established procedures for recording 
charges against restored leave accounts, Mr. McFarren’s timekeeper 
was unaware of the procedures and asssumed that the proper charges 
would be made during Mr. McFarren’s absence in July and August 
of 1976. We have found nothing which would indicate that Mr. 
McFarren knew or should have known of the error since there is no 
specific category on FEA’s time and attendance reports or leave and 
earnings statements for restored leave. Accordingly, we conclude that 
the agency erred in failing to properly charge Mr. McFarren’s restored 
leave account and that the agency should correct its records by sub- 
stituting restored leave for annual leave for the absence in question. 
This corrective action would cause Mr. McFarren to forfeit excess 
annual leave in leave year 1976, but we note that he requested 114 
hours of annual leave in November and December, 1976, and was 
denied such leave due to the exigencies of public business. Annual 
leave which would now be considered forfeited in light of this decision 
would appear to be subject to restoration under 5 U.S.C. 6304 (d) (1) 
(B) (Supp. V, 1975). 

[ B-161180 ] 


Regulations—Retroactive—Administrative Error Correction 


Where a regulation was based upon clearly erroneous information and did not 
represent a judgment arrived at upon a consideration of the actual circum- 
stances involved, an exception to the general rule prohibiting retroactive adjust- 
ment or application of a regulation may be allowed. Therefore, where station 
allowances are erroneously reduced due to a devaluation of the Spanish peseta 
for a station where housing costs are based on United States dollars, not pesetas, 
the allowances may be retroactively corrected. 


In the matter of station housing allowances, September 30, 1977: 


This action is in response to a letter dated January 24, 1977, from 
the Acting Assistant Secretary of the Air Force (Manpower and 
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Reserve Affairs), requesting our opinion as to whether the rates of 
station housing allowances payable to members assigned to Rota, 
Spain, may be amended retroactively to correct an administrative 
error made in computing those rates. The request was forwarded to 
this Office by letter dated January 28, 1977, from the Per Diem, Travel 
and Transportation Allowance Committee (Control No. 77-3). 

It is asserted in the submission that on February 10, 1976, the Chief 
of the Joint United States Military Group, Madrid, Spain, who is 
charged with the responsibility of monitoring all housing allow- 
ance reports for members of the uniformed services in Spain, advised 
the Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC) that the Spanish peseta had been devalued by 10.5 per- 
cent on February 9, 1976, and recommended a corresponding decrease 
in the station housing allowance for all locations in Spain to reflect 
the improved position of the United States dollar. This report was 
made pursuant to Appendix D, paragraph 5e(2), Volume 1, Joint 
Travel Regulations (1 JTR). Acting upon that report the PDTATAC 
reduced the existing allowances for all locations in Spain effective 
February 27, 1976 (change 279, 1 JTR). The delay in the reduction 
was due to administrative processing and approval by the Secretaries 
concerned. Subsequent to the reduction, it was reported to the 
PDTATAC that the change in the peseta exchange rate had no 
effect on members residing in rental guarantee housing at Rota, Spain, 
since these members paid their rent and utilities, except for electricity, 
in United States dollars. This fact had not been considered by the 
PDTATAC staff in computing and recommending reduced station 
allowances at Rota, Spain. Accordingly, effective March 17, 1976 
(change 280, 1 JTR), the PDTATAC reestablished the allowances 
previously applicable to members in “Rental Guarantee Housing” at 
Rota. It is asserted that the allowances should not have been reduced 
for the 19 days involved and that the members concerned should not 
be required to bear the financial loss caused by administrative error. 
Doubt has been expressed by the PDTATAC as to whether the reduc- 
tion of February 27, 1976, could be set aside or the restoration order 
of March 17, 1976, applied retroactively in view of the decision of this 
Office in 832 Comp. Gen 315 (1953). In view of the doubt the Acting 
Assistant Secretary asks the following: 

An expression of your views as to whether a retroactive adjustment in this 
case is permissible is requested. If a retroactive adjustment is not permissible 
may the reduction order of 27 February 1976 and the restoration order of 17 
March 1976 for Rental Guarantee Housing at Rota, Spain be canceled, thus 
allowing the original allowance of 16 December 1975 to stand unchanged. 

This Office has long and consistently adhered to the rule that when 
regulations are properly issued, rights thereunder become fixed and, 
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although such regulations may be amended prospectively to increase 
or decrease rights given thereby, they may not be amended retro- 
actively except to correct obvious errors. 32 Comp. Gen. 315 (1953) ; 
32 id. 527 (1953) ; 33 id. 174 (1954) ; 40 id. 242 (1960) ; and 47 id. 127 
(1967). Cf. 33 Comp. Gen. 505 (1954). Cf. Friedlander v. United 
States, 120 Ct. Cl. 4 (1951). Also, where it is shown that a determina- 
tion made was based on erroneous information or observation and thus 
did not represent a judgment arrived at upon a consideration of the 
actual circumstances involved, a retroactive adjustment or application 
has been allowed. See B-154781, August 12, 1964, and B-157955, 
December 10, 1965. 

Station housing allowances are authorized under 37 U.S.C. 405 
(1970) for members on duty outside of the United States or in Hawaii 
or Alaska. These allowances were designed to defray the high cost 
of living experienced by certain members of the uniformed services 
while on permanent duty in high cost areas overseas. Prior to Octo- 
ber 22, 1970, the statute made no specific provision for the method 
of computing the station housing allowances. However, on that date 
37 U.S.C. 405 was amended adding the following language concerning 
computation of station allowances : 


A station housing allowance may be prescribed under this section without 
regard to costs other than housing costs and may consist of the difference between 
basie allowance for quarters and applicable housing cost. Housing cost and 
allowance may be disregarded in prescribing a station cost of living allowance 
under this section. Public Law 91-486, October 22, 1970, 84 Stat. 1085. 

In 32 Comp. Gen. 315, supra, to which the submission refers, there 
was considered a somewhat similar situation in which station allow- 
ances were established at higher rates for Manila, than for the rest of 
the Republic of the Philippines, based on cost-of-living data errone- 
ously assumed to relate only to Manila. Subsequently, it was learned 
that such data also related to adjoining suburbs and that the living 
costs in both areas were virtually identical. Therefore, it was proposed 
to retroactively designate the higher Manila rates as applicable to the 
suburbs also. 

In rejecting that proposal, we stated that the regulations issued were 
complete and unambiguous on their face when issued and, while the 
committee charged with their preparation “may not have made as 
comprehensive an analysis of the cost of living data * * * as might 
have been desirable” their action did not appear to result in obvious 
error which could be retroactively corrected. That decision was based 
on the broadly worded statute as it existed prior to the 1970 amendment. 

In the present case, the reduction of the housing allowance for mem- 
bers in Rota, Spain, in change 279, 1 JTR, was based upon a devalua- 
tion of the Spanish peseta upon the erroneous assumption that the rent 
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for the “Rental Guarantee Housing” in Rota was paid in Spanish 
pesetas where in fact the rent was a United States dollar obligation 
unaffected by changes in the currency exchange market of the Spanish 
peseta. As is indicated above, the current more specific language of 37 
U.S.C. 405 provides that the housing allowance may consist of the 
difference between basic allowance for quarters and “applicable hous- 
ing costs.” Since the applicable costs for “Rental Guarantee Housing” 
at Rota are calculated in dollars, the reduction of the station housing 
allowance based on a devaluation of the peseta was an obvious admin- 
istrative error which would result in a substantial loss to the members 
involved, contrary to the purpose of the law. Therefore, the error in 
this case, unlike 32 Comp. Gen. 315, is not merely one involving an 
inadequate analysis of cost data. Instead, it involves a substantial 
administrative error in the basic computation upon which the allow- 
ance is based. 

Accordingly, it is our view that the adverse effect arising through 
oversight or misinformation in the promulgation of change 279, 1 JTR, 
reasonably may be viewed as obvious error which may be administra- 
tively corrected retroactively. 

In view of the foregoing, this Office would interpose no objection to 
a retroactive adjustment or an appropriate cancellation of the erro- 


neous rate changes as requested in the submission, whichever is more 
administratively feasible. The questions are answered accordingly. 


[ B-187053 J 


Contracts—Awards—Small Business Concerns—Size—Eligibility 
Determination Date 


Contract for guard services awarded to self-certified small business firm under 
small business set-aside was justified where award was made on basis of Regional 
Office Small Business Administration (SBA) determination that contractor was 
small and before Size Appeals Board determined that contract was large. 
However, on basis of SBA report indicating that SBA District office erroneously 
failed to consider awardee’s size at time of bid opening, SBA is instructed 
to take action to insure consistent application of size standards in future. 
In the matter of Sentinel Protective Services, Inc., September 30, 


1977: 


Sentinel Protective Services, Inc. (Sentinel) protests the award of 
a contract for guard services at Fort Rucker, Alabama to Transco 
Security, Inc. (Transco) based on the alleged bad faith small business 
size certification of Transco. 

Invitation for Bids No. DABT 01-76—B-0085, was issued by thie 
Departinent of the Army, Fort Rucker, Alabama, as a small business 
set-aside. A bid dated April 19, 1976 was submitted by “Transco Secu- 
rity, 7710 Reading Road, Cincinnati, Ohio 45237.” In its bid, Transco 
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certified that it was a small business concern, was incorporated in 
Illinois, and was not owned or controlled by a parent company. The 
bid was signed by “Raymond Spivey, Vice President” and contained 
a certification by the secretary/treasurer of the corporation in section 
B17 stating that: 


* * * Mr. Raymond Spivey, who signed this contract on behalf of the Contractor, 
was then Vice President of said corporation; that said contract was duly signed 
for and in behalf of said corporation by authority of its governing body, and 
is within the scope of its corporate powers. 

To this certification was affixed a corporate seal stating “Transcon- 
tinental, Inc., Illinois.” 

At the April 26, 1976 bid opening, Transco was the sixth lowest 
bidder. On July 27, 1976, the incumbent contractor and seventh 
lowest bidder, Sentinel, was advised that Transco was being con- 
sidered for award. By letter of July 28, 1976, Sentinel protested the 
proposed award to the contracting officer, contending that Transco 
was an affiliate of Transcontinental Corporation, Chicago, Illinois 
and was not a small business concern. The contracting officer sub- 
sequently referred the matter to the District Office of the Small Busi- 
ness Administration (SBA) in Columbus, Ohio, which requested 
Transco to submit a completed SBA Form 355. By letter of August 19, 
1976, the District Director of the Columbus, Ohio, office notified the 
contracting officer that, based on information submitted by Transco 
Security, Inc., that firm was determined to be a new corporation whose 
annual receipts did not exceed the solicitation’s limitation for small 
business concerns. 

On August 24, 1976, Sentinel appealed the District Director’s size 
determination to the SBA Size Appeals Board. On September 3, 1976, 
while this matter was before the Size Appeals Board for consideration, 
the contracting officer notified Sentinel that award would be made 
under the instant solicitation because a prompt award was deemed to 
be advantageous to the Government under ASPR § 2-407.8(b) (3) 
(iii). The contract was awarded for a nine month period running 
from October 1, 1976 to June 30, 1977. 

On December 27, 1976, the SBA Size Appeals Board released its 


“Findings and Decision” holding that Transco was other than a 


small business. In pertinent part, that decision stated: 


Transco is 90% owned by Raymond Spivey and 10% by Fred Gaviglia On 
the Form 355, Mr. Gaviglia is listed as President and Director. Mr. Spivey is 
listed only as a Director; however, Mr. Spivey signed the bid sheet for this 
procurement as Vice President of Transco. The Attorney for Transco stated 
that Mr. Spivey is actually the Secretary-Treasurer of Transco. Transco’s receipts 
since July 28, 1976, the date of incorporation, have been $21,533. 

Sentinel alleged that Transco is affiliated with the following concern : 

Transcontinental Cleaning Co., Ine., a/k/a Transcontinental, Inc., 21 N. Skokee 
Highway, Lakebluff, Illinois. 
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Raymond Spivey worked for this concern 12 years and allegedly ceased asso- 
ciation with it in May 1976. 
The Officers of Transcontinental, Inc. are: 
William P. Spivey—President 
Byron D. Santachi—Vice President 
Mary Ann Kaiser—Secretary/Treasurer 
Transcontinental Cleaning Co. (Transcontinental, Ine.), was found to be 
other than small by SBA Chicago in August 1975, October 16, 1975, and Octo- 
ber 21, 1975. A letter dated August 20, 1976, from Raymond Spivey for Transco 
stated that Transco is a division of Transcontinental, Inc. 


* * * * * * * 

The Board concludes that Transco and Transcontinental are controlled by 
the same third parties, Raymond and William Spivey, who are brothers. There- 
fore, the concerns are affiliated due to the “identity of interest’ of Raymond and 
William Spivey in Section 121.3(a) (ii) of the SBA Regulations. * * *. 

Transco filed a petition for reconsideration of the Board’s decision 
and on March 11, 1977 the Board sustained its initial decision. 

Sentinel has recognized that the possibility of remedial action in 
the instant case was substantially reduced by the short contract term 
remaining after the SBA Size Appeals Board’s March 11, 1977 ruling, 
aflirming its earlier decision that Transco was not a small business 
concern. Nevertheless, Sentinel believes that evidence of bad faith on 
the part of Transco is manifest here and that, unless our Office ad- 
dresses the question of what constitutes bad faith, “there will be no 
end to such actions that can be taken by contractor’s concerning their 
size status in the future.” 

In support of its contention that Transco’s self-certification as a 
small business was made in bad faith, Sentinel points out that Transco 
Security, Inc. was incorporated in Delaware on July 28, 1976, three 
months after Transco Security submitted a bid certifying itself to be 
an existing Illinois corporation. Sentinel contends that the referenced 
Illinois corporation was Transcontinental, Inc. whose corporate seal 
and identification number were used in the Transco bid and whose 
secretary/treasurer signed the corporate certificate in the Transco bid. 
Furthermore, although in its bid Transco certified that is was not 
owned or controlled by a parent company, the September 3, 1976 letter 
accepting award on behalf of Transco (signed by the company’s presi- 
dent) states: 


Transeo Security Service, 7710 Reading Road, Cincinnati, Ohio 45237, Divi- 
sion of Transcontinental, Inc. 


Transco’s post-bid opening efforts to qualify as a small business and 
its failure to state in its bid its affiliation with Transcontinental, Inc., 
are clearly pertinent to the question concerning whether Transco sub- 
mitted its self-certification in bad faith. However, performance having 


been completed under the contract, we consider the more significant 
problem to be the prevention of a recurrence of a situation in which 
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award is made on the basis of an SBA District office decision which 
is subsequently reversed by the SBA Size Appeals Board at a time 
when remedial action is either impracticable or impossible. Conse- 
quently, on June 29, 1977, we wrote to the SBA stating, in part: 


The initial SBA size determination indicates that Transco’s affiliation with a 
large business concern was not apparent to the District office at the time of 
its determination. However, a Form 355 [Application for Small Business Size 
Determination] was required to be submitted by Transco and this document 
should have revealed the affiliations upon which the Size Appeals Board’s de- 
cision was based. We would like to know whether the Appeals Board had infor- 
mation available to it which was not available to the District office and, if so, 
the nature of the information and why it was not available to the District office. 

In its response, the SBA stated, in part: 


The difficulty in our Columbus District Office decision probably arose out of 
the distinction between size status at the time of bid opening and size status at 
the time of award. Although the general position of the Size Appeals Board is 
that the concern in question must be small at both of the relevant times, a field 
office might fail to consider appropriately size status at time of bid opening. In this 
case, at the time of bid opening, the bid document had the corporate seal of TI, 
the President indicated that the corporation was not organized at the time of 
bid, and the file shows that the company was organized shortly after it was noti- 
fied it would receive award. Also, the President of Transco indicated that Transco 
was receiving financial backing from TI in order to submit the bid. 

On the other hand, after Transco was organized the bank providing the financ- 
ing indicated that Transco was a separate corporation with no control by TI. 
Apparently the Columbus District Office considered the size status of Transco 
only after it was organized in arriving at its conclusion that Transco was small. 

In view of the fact that, under Armed Services Procurment Regula- 
tion (ASPR) § 1-703(d) (3), award may be made on the basis of the 
small business size status determination of the SBA District office, it 
is essential to the integrity of the small business size self-certification 
procedure that SBA insure consistent application of the existing stand- 
ards based on a thorough review of all the relevant information avail- 
able. Consequently, we are recommending to the SBA that it take 
appropriate action, including amendment of its regulations, to insure 
that all SBA District offices are aware that, to be eligible for award as 
a small business, the prospective contractor must be small both at the 
time of bid opening and at the time of award, based on the standard 
applicable at the time of award. Cf. 42 Comp. Gen. 219 (1962). 

Finally, Sentinel has objected to the Army’s decision to make award 
prior to final resolution of the question of Transco’s size. In this regard, 
the Army contends that Sentinel “contributed in large measure” to its 
difficulties in the matter. Specifically, the Army states that the con- 
tracting officer in August 1976 did consider delaying the award pend- 
ing a determination of Sentinel’s appeal by the Size Appeals Board. 
Although Sentinel’s contract had expired on June 30, 1976, the services 
in question were still being secured through Sentinel on a monthly 
basis. According to the Army, Sentinel was agreeable to these exten- 
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sions only at a monthly price of $100,911.00 compared to its monthly 
price under the previous contract of $94,025.00 and its bid price under 
the instant solicitation of $93,446.67. 

Thus, faced with Sentinel’s high interim price, a bid price of 
$90,417.00 per month from Transco, a decision from the SBA District 
Office that Transco was small, and the contracting officer’s inability to 
obtain assurance from the Size Appeals Board of an early decision 
on the Sentinel appeal, she concluded that a prompt award to Transco 
for the remaining 9-months of the contract period was in the Govern- 
ment’s interest. The Army states that “If Sentinel had not been over- 
reaching in the price demands it placed on the Army during the 
3-month interim period, it apparently would have been the successful 
contractor under the solicitation. There would not have been an award 
to Transco prior to resolution of the outstanding protests.” 

For the reasons set forth by the Army, we believe that the contract- 
ing officer was justified in making award to Transco. 


[ B-189037 J 


Pay—Retired—Survivor Benefit Plan—Spouse—Eligible Bene- 
ficiary 


The meaning of the phrase “eligible spouse beneficiary” as used in 10 U.S.C. 
1452(a), as amended by section 1(5) (A) (ii) of Public Law 94496, is to be de- 
fined in terms of the definition of “widow” or ‘“‘widower” contained in 10 U.S.C. 
1447, for the purpose of entitlement to 10 U.S.C. 1450(a) benefits; that is, that in 
order to receive a survivor annuity as an eligible widow or widower beneficiary 
on the death of the member in retirement, they must be an eligible spouse bene- 
ficiary immediately before that death. 


Pay—Retired—Survivor Benefit Plan—Remarriage of Member— 
Annuity Deductions—Resumption After Post-Election Marriage 


Since section 1(5) (A) (ii) of Public Law 94-496 authorizes that reduction in 
retired pay for Survivor Benefit Plan (SBP) spouse coverage purposes is no 
longer ‘required for any month in which there is no eligible spouse beneficiary, 
resumption of such reduction in retired pay for spouse coverage in the case of 
post-election remarriages would not occur until the spouse on remarriage quali- 
fies as an eligible spouse beneficiary by the happening of the earlier of the two 
requirements stipulated in 10 U.S.C. 1447(3) (A) and (B) and (4) (A) and (B). 


Pay—Retired—Survivor Benefit Plan—Retired Prior to Effective 
Date of SBP—Divorce and Remarriage—Children’s Annuity 
Eligibility 


Where a pre-SBP effective date retiree, who had a spouse and dependent children 
on or before March 21, 1974, elects to participate in the Plan under subsection 
3(b) of Public Law 92-425, for his spouse but does not choose coverage for his 
dependent children, upon the close of the 18-month period authorized for such 
election, the member is thereafter precluded from electing dependent children 
coverage in the absence of additional legislation to reopen the Plan to him. 
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In the matter of Master Sergeant Paul J. Metzler, USMC, Retired, 
September 30, 1977: 


This action is in response to a letter dated January 11, 1977, from 
Lieutenant Colonel W. S. Moriarty, USMC, Centralized Pay Division, 
Marine Corps Finance Center, requesting an advance decision con- 
cerning reductions in the retired pay of Master Sergeant Paul J. 
Metzler, USMC, 437-16-3949, to provide annuity coverage for his new 
spouse and newly acquired dependent stepchildren under the Survivor 
Benefit Plan (SBP), 10 U.S.C. 1447-1455, as amended by Public Law 
94-496, approved October 14, 1976, 90 Stat. 2375. The request was for- 
warded here from Headquarters United States Marine Corps by letter 
dated May 4, 1977, and has been assigned Control No. DO-MC-1265, 
by the Department of Defense Military Pay and Allowance Committee. 

The member, who transferred to the Fleet Marine Corps Reserve on 
January 31, 1962, was retired on August 1, 1972, at which time he had a 
wife and dependent children. On February 6, 1973, the member elected 
to participate in the SBP under the authority of section 3(b) of the 
act of September 21, 1972, Public Law 92-425, 86 Stat. 706,711 (10 U.S. 
Code 1448 nt.), choosing coverage for his wife, but not for his depend- 
ent children. Appropriate reduction of his retired pay for such cover- 
age was begun effective March 1, 1973. On October 18, 1976, the 
member received a divorce from that wife and married his present wife 
the following day. On December 6, 1976, the member notified the 
Marine Corps of his desire to participate in the SBP on behalf of his 
present wife and his stepchildren—her two dependent children by a 
former marriage. 

Two questions are presented for resolution in this case. The first 
question concerns the proper date which is to be used for the purpose 
of resuming reduction of retired pay in view of the recent amendments 
to SBP by Public Law 94-496, supra. The second question involves 
whether the member, having initially elected spouse only coverage, 
may amend that election to provide coverage for his newly acquired 
dependent children. 

With regard to the first question, the submission states that neither 
Public Law 94-496, nor previous legislation concerning the SBP, spe- 
cifically defines the term “eligible spouse beneficiary” as used in 10 
U.S.C. 1452(a), as amended. The submission goes on to state, however, 
that 10 U.S.C. 1447(3) as amended by section 1 of Public Law 94-496, 
defines “widow” to include a surviving spouse, who, if not married to 
the military member at the time he became eligible for retired or re- 
tainer pay, “was married to him for at least one year immediately be- 
fore his death.” Inasmuch as the amendment provided by section 1(5) 
(A) (ii) of Public Law 94-496, supra, makes the reduction in retired or 
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retainer pay not applicable “during any month in which there is no eli- 
gible spouse beneficiary,” it is suggested in the submission that resump- 
tion of reduction in retired pay in this case may depend upon whether 
his present wife qualifies as an eligible spouse beneficiary prior to the 
passage of the 1-year period. 

Prior to the enactment of Public Law 94-496, supra, 10 U.S.C. 1452 
(a) provided for reduction of a member’s retired pay for spouse cover- 
age, but did not provide for termination of such reduction in case the 
member’s spouse predeceased him or the marraige was otherwise ter- 
minated. In other words, an SBP participating member, if he had a 
spouse, not only was required to elect such coverage, but was faced with 
the prospect of having to “pay forever” for that coverage. 

Section 1(5) (A) (ii) of Public Law 94-496, eliminated that “pay 
forever” provision by adding the following new sentence to the end of 
10 U.S.C 1452(a) : 

The reduction in retired pay prescribed by the first sentence of this subsection 
shall not be applicable during any month in which there is no eligible spouse bene- 
ficiary. 

In 10 U.S.C. 1450, entitled “Payment of annuity: beneficiaries,” 
clause (1) of subsection (a) provides in part that a monthly annuity 
shall be paid to “the eligible widow or widower.” Under 10 U.S.C. 
1447, as amended, as it relates to the present case, “widow” is defined in 
subsection (3) to mean: 


* * * the surviving wife of a person who, if not married to the person at the 
time he became eligible for retired or retainer pay— 

(A) was married to him for at least one year immediately before his 
death ; or 
(B) is mother of issue by that marriage. 

Basically, the spouse of a member who elects to participate in SBP 
and who was married at retirement (or who was retired prior to the 
SBP effective date and was married before March 21, 1974), would 
immediately qualify as an eligible widow or widower under 10 U.S.C. 
1450(a) as those terms are defined in 10 U.S.C. 1447, in the event of the 
retired member’s death. We have held that the restrictive language 
contained in 10 U.S.C. 1447 is only applicable to surviving spouses of 
post-SBP, post-retirement marriages. See 53 Comp. Gen. 470 (1974) ; 
id. 818 (1974) ; and 54 Comp. Gen. 266 (1974). 

It is clearly evident from the foregoing that spouses, by virtue of 
that status alone, are not considered to be on equal footing for SBP 
purposes. The legislative history shows that Congress sought to pre- 
vent spouse surviviors, who acquire such status only by virtue of a 
“death bed” marriage, from automatically receiving the annuity upon 
the death of the member. This category of spouses is required by Con- 
gress to satisfy either of the two conditions stipulated in 10 U.S.C. 
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1447(3) (A) and (B) or (4) (A) and (B) in order to be eligible to re- 
ceive a survivor annuity under 10 U.S.C. 1450(a). 

It is our view, therefore, that in order to become an eligible widow 
or widower beneficiary upon the death of an SBP participant then at 
least immediately before his death, such widow or widower must have 
qualified as an eligible spouse, having satisfied the requirements of 10 
U.S.C. 1447, that is, if not married to the member at the time of initial 
election into the Plan, he or she must have been married to the member 
for at least 1 year immediately before the member’s death or be the 
parent of issue born of that marriage. 

It follows that since the member’s new spouse on remarriage was not 
married to the member on or before March 21, 1974, she could not be- 
come his eligible spouse beneficiary unless and until she had satisfied 
either of the other two requirements stipulated in 10 U.S.C. 1447. 
Therefore, under the amendment to 10 U.S.C. 1452(a), retired pay 
reductions for spouse coverage in this case would not resume until the 
earlier of those two conditions has been met by the spouse after the 
remarriage. The first question is answered accordingly. 

The second question asked is whether the member, who had a spouse 
and dependent children when he originally elected into the SBP, but 
elected spouse coverage only, may amend his coverage on remarriage 
to include the dependent children of his new spouse (his stepchildren). 

Under the provisions of subsection 3(b) of Public Law 92-425, a pre- 
SBP effective date retiree who had a spouse or dependent child or 
children on the effective date of the Plan (September 21, 1972), was 
given the option of electing to participate in the Plan and had 18 
months thereafter to elect. For those pre-SBP effective date retirees 
who had no spouse or dependent child or children, the fourth sentence 
of subsection 3(b) provides: 

A person who is not married or who does not have a dependent child on the first 
anniversary of the effective date of this Act, but who later marries or acquires 


a dependent child may elect to participate in the Plan under the fourth sentence 
of section 1448(a) of that title. 


The fourth sentence of 10 U.S.C. 1448(a) provides that : 


* * * 9 person who is not married when he becomes entitled to retired or re- 
tainer pay but who later marries, or acquires a dependent child, may elect to 
participate in the Plan but his election must be written, signed by him, and re- 
ceived by the Secretary concerned within one year after he marries, or acquires 
that dependent child * * *. 

Thus, it is to be observed that the basic law governing SBP partici- 
pation established a clear distinction between those pre-SBP effective 
date retired members who had spouses or dependent children and those 
who did not, specifically reserving to the latter category eligibility to 
initially participate in the Plan after the subsection 3(b) participation 
period closed. 
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In 538 Comp. Gen. 393 (1973), as modified by 55 Comp. Gen. 15S 
(1975), it was held that once a pre-SBP effective rate retir:> had 
positively elected into the SBP, such election was irrevocable, but 
that a positive statement of nonparticipation could be revoked and 
that such a member would have the remainder of the 18-miiiii option 
period to elect to receive the coverage or coverages authorized but pre- 
viously declined. 

In B-187179, dated November 30, 1976, we considered the effect of a 
pre-SBP effective date retiree’s failure to elect into the Plan within the 
prescribed time limit during which time he could have elected, where 
he thereafter changed his mind and desired to participate. We stated 
in that decision that since the law assimilated pre-SBP effective date 
retirees with a spouse or dependent children into the Plan on the same 
general basis as post-SBP effective date retirees, the rules regarding 
basic entry into the Plan are to be consistently applied. We concluded 
therein that a member, who could have participated in the Plan and 
failed to timely elect coverage otherwise available, is precluded from 
participating thereafter in the absence of additional legislation to re- 
open the Plan to him. 

In the present case, the member elected into the Plan during the 18- 
month period permitted him. In spite of the fact that he had a spouse 
and dependent children at the time, he chose to reject dependent chil- 
dren coverage. The clear language of section 3(b) quoted above is 
clearly not applicable to him because he was married and did have a 
dependent child for purposes of election of SBP benefits. Therefore, 
since the member had the opportunity to elect for dependent children 
during the 18-month period authorized by subsection 3(b), and failed 
to do so before March 21, 1974, when his election period for the Plan 
closed, he is precluded from thereafter amending his coverage to 
include dependent children. Accordingly, the second question is an- 
swered in the negative. 
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